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CONCLUSION 


INTRODUCTION 


Government entities and their employees have widened their scope 
of activities in recent decades. Educators in public universities and 
schools, law enforcers and public works administrators may face claims 
in federal courts. These claims may involve tort, property, civil rights 
and antitrust issues. The eleventh amendment, which once provided 
states with a secure defense against federal court litigation, now only 
provides states with a qualified defense. 

This article will review and reconcile the decisions which interpret 
the eleventh amendment. Attorneys must understand the limits of the 
eleventh amendment because they will increasingly defend their public- 
entities clients in federal courts. 

Part I offers an historical overview of the eleventh amendment and 
section 1983.’ Part II discusses who may claim protection under the 
eleventh amendment. Part III analyzes by type of action how federal 
courts have implemented the eleventh amendment. Specifically, Part 
III explores the doctrines of implied waiver, constructive waiver, un- 
restricted congressional power, abrogation through clear statutory lan- 
guage and constitutional empowerment, and balancing of federal and 
state interests. Although this article is not limited to education litigation, 
counsel and administrators in public institutions may learn lessons 
from litigation in other public sector areas. 





1 42 U.S.C. § 1983 (1982). 











ELEVENTH AMENDMENT 


I. HISTORICAL OVERVIEW 


A. The Purpose of the Eleventh Amendment 


Congress enacted the eleventh amendment in response to the Su- 
preme Court’s decision in Chisholm v. Georgia.? In Chisholm, a purv- 
eyor for the Georgia militia during the Revolutionary War attempted to 
collect or his contract with the state. The Supreme Court held that the 
purveyor could bring his suit and rejected the state’s argument that its 
sovereign immunity barred the suit. Justice Cushing reasoned that the 
action fell within the Court’s judicial power* delineated by Article III, 
section 2, of the United States Constitution.* Other justices reasoned 
that the states become amenable to suit in federal court when they join 
the federal union.® Chisholm reflected the need of out-of-state creditors’ 
to have a neutral forum in which to pursue their claims against states 
which had incurred heavy debt during the war.® 

However, delegates to the constitutional convention were not sym- 
pathetic to this need. Debates at state ratification conventions revealed 
opposing interpretations of Article III. James Madison argued that a 
state could not be a defendant in a federal court. In contrast, Edmund 
Randolph argued that one could collect in federal court.’ 

The Supreme Court decided Chisholm on February 18, 1793, and 
within days delegates introduced in Congress a resolution for a consti- 
tutional amendment.* However, Congress took no action on the amend- 
ment until March 4, 1794, when an overwhelming majority of the 
House passed the amendment.® On January 8, 1798, the President 
declared the amendment in force after three-quarters of the states had 
ratified it.1° The swift congressional response to Chisholm and rapid 
state ratification supported the view that the eleventh amendment 





2 2 U.S. (2 Dall.) 419 (1743). Unfortunately, the amendment’s surviving legislative 
history is meager and inconclusive. Although the amendment is often historically tied 
to Justice Iredell’s dissent in Chisholm, at least one commentator has doubted that 
legislators actually read his opinion. See Baker, Federalism and the Eleventh Amendment, 
48 Coto. L. REv. 139, 143-44 (1977). 

3 Chisholm, 2 U.S. at 466-68. 

* See U.S. Const. art. III, § 2. 

5 Chisholm, 2 U.S. at 464-65. 

® See THE FEDERALIST, No. 80, at 478 (Mentor ed. 1961). But see id., No. 81. 

7 See Nowak, The Scope of Congressional Power to Create Causes of Action Against 
State Governments and the History of the Eleventh and Fourteenth Amendments, 75 
Cotum. L. REv. 1413, 1426 (1975). James Madison, when he responded to Patrick Henry’s 
assertion at the Virginia Ratification Convention that article [V powers wculd allow states 
to be sued for their debts in federal court, argued that Article IV jurisdiction would only 
be available when a state was a plaintiff. Id. 

8 Id. at 1413, 1436. 

° Id. 

2° See DOCUMENTS ILLUSTRATIVE OF THE FORMATION OF THE UNION OF THE AMERICAN 
STATES 1068 (1927) [hereinafter DocuMENTS]. 
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resulted from post-war hostility toward British creditors from pre-war 
debt and anxiety over high state debts.” 


B. Non-literal Extensions of Eleventh Amendment Protection 


The eleventh amendment states that: 


The Judicial power of the United States shall not be construed to 
extend to any suit in law or equity, commenced or prosecuted 
against one of the United States by citizens of another State, or 
by citizens or subjects of any Foreign State.’ 


It expressly bars federal court suits against a state by ‘‘citizens of 
another state’’ and by ‘‘citizens or subjects of any foreign state.’’ 
However, it does not expressly affect a citizen’s right to sue his own 
state and the Supreme Court did not address this issue in Chisholm. 
Thus, states were left with less sovereign rights over their own citizens 
than they had over citizens of other states. 

The Supreme Court addressed this anomaly in Hans v. Louisiana." 
In Hans, the plaintiff sued the state of Louisiana in a U.S. Circuit 
Court. He argued that Louisiana legislation which remitted interest 
owed by the state on coupon bonds unconstitutionally impaired his 
contract. Justice Bradley reasoned that Congress had failed in the 
eleventh amendment to prohibit a suit by a state’s own citizen because 
Congress ‘‘never imagined or dreamed of’’ such a situation.* The court 
relied on Justice Iredell’s dissent in Chisholm to hold that Article II 
did not create new causes of action against the states, but merely gave 
federal courts jurisdiction where remedies already existed.‘* Bradley 
concluded that a citizen could not present his suit against the state in 
federal court because governmental immunity prevented such suits 
absent a state waiver.*® Hans overruled Chisholm by judicially extending 
the eleventh amendment. 

Modern courts have extended the eleventh amendment to citizen 
suits involving state-law causes of action.’” In addition, the Supreme 
Court held in Monaco v. Mississippi that a state’s sovereign immunity 





11 See Nowak, supra note 7, at 1438-40. 

% U.S. Const. amend XI. 

8 134 U.S. 1 (1980). 

« Td. at 15. Bradley further stated that to allow such a suit would constitute ‘‘almost 
an absurdity on its face.”’ 

8 Td. at 14, 18-19. 

‘6 Justice Bradley acknowledged, however, that the judiciary could resist any state 
attempt to violate rights under its contracts and that any law which impaired contracts 
is void, yet did not reveal which court could ‘‘resist’’ such an attempt. Id. at 20-21. 

17 See Pennhurst State School & Hosp. v. Halderman, 465 U.S. 89 (1984); see also 
Shapiro, Wrong Turns: The Eleventh Amendment and the Pennhurst Case, 98 Harv. L. 
REv. 61, 70 (1984) (referring to the decision in Hans as an ‘‘unforced error’’). 
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precluded a foreign nation from bringing a federal suit against a state." 
Monaco unsuccessfully attempted to sue Mississippi on bonds which 
Mississippi had issued. The Court decided Monaco despite the fact that 
Article III, section 21° literally seemed to permit such a suit and the 
fact that the eleventh amendment does not expressly prevent such 
a suit. The Court rejected Monaco’s argument that Mississippi impliedly 
waived its immunity by participating in a federal union.?? The Court 
stressed the fact that Mississippi had issued bonds to a foreign state 
and not to another state. 


C. Law Determining Whether the Immunity Applies 


Federal law determines several issues involved in eleventh amend- 
ment analysis.”1 It governs the coverage of the eleventh amendment, 
which is important when the doctrine of waiver is involved. Federal 
law determines whether a state statute or activity expressly or impliedly 
waives the amendment’s protection.?? State legislative history or case 
law of the state statute influences but does not control the federal 
court’s decision. In addition, federal law determines whether a state is 
the real party in interest.” 


D. Ex Parte Young 


The Supreme Court in Ex parte Young** developed the fiction that 
enjoining a state official is not enjoining the state. In Ex parte Young, 





18 292 U.S. 313 (1934). 

'® Article III, § 2 of the United States Constitution provides: ‘‘The judicial Power 
shall extend . . . between a State . . . and foreign States .. .”’ 

20 Monaco, 292 U.S. at 322, 328-30. 

21 See Blake v. Kline, 612 *.2d 718 (3d Cir. 1979), cert. denied, 447 U.S. 921 (1980) 
(federal law is law of decision after considering local law regarding relation of agency 
to sovereign); Moreno v. Texas Southern Univ., 573 F. Supp. 73 (S.D. Tex. 1983). 

22 See Parden v. Terminal Ry., 377 U.S. 184, 196 (1964); Petty v. Tennessee- 
Missouri Bridge Comm’n, 359 U.S. 275 (1959); Wellman v. Trustees of Purdue Univ., 
581 F. Supp. 1228 (N.D. Ind. 1984) (alter-ego-of-state issue is to be decided under federal 
law but court will not ‘‘ignore’’ a state supreme court’s interpretations of its own state’s 
laws). But see Ford Motor Co. v. Department of Treas., 323 U.S. 459, 464, 466 (1945) 
(authority of state officials to waive immunity determined, ir possible, under state law). 

23 See Bailey v. Ohio State Univ., 487 F. Supp. 601 (S.D. Ohio 1980); Henry v. 
Texas Tech Univ., 466 F. Supp 141, 145-46 (N.D. Tex. 1979); cf. Miller-Davis v. Illinois 
State Toll Highway Auth., 567 F.2d 323 (7th Cir. 1977). Compare Sotomura v. County 
of Hawaii, 402 F. Supp. 95 (D. Haw. 1975) (federal law on when immunity available to 
the state) with DiPietro v. Garden State Racing Ass’n, 463 F. Supp. 574 (E.D. Pa. 1978) 
(state law as to authority and responsibility of agents). These cases do not conflict despite 
differing emphases. Federal courts will look to state law regarding the creation, authority 
and restraints upon agencies, non-profit corporations, and other entities with public 
responsibilities. They will give deference to state court interpretations of such statutes 
and of waiver of immunity laws. However, the decision to extend the immunity is 
decided by federal law and precedent. 

24 209 U.S. 123 (1908). 
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the Minnesota Railroad Commission ordered state companies to reduce 
rates and indicated that companies which failed to comply would be 
subject to criminal prosecution.”®> The plaintiffs argued that the orders 
of the State Railroad Commission were confiscatory and violated their 
substantive due process rights. The companies sued the Commission in 
federal court to enjoin the state Attorney General from enforcing the 
Commission’s orders. 

The Court, though finding the rate orders to be unconstitutional, 
had to resolve the eleventh amendment issue. In allowing federal court 
jurisdiction, the Court relied upon an enduring fiction: a suit for 
prospective relief against a state official (but not nominally against the 
state) is not under the protective umbrella of the amendment.?¢ The 





28 Id. at 127. Because Ex parte Young is often cited in civil eleventh amendment 
cases, it is easily forgotten that the plaintiff sought to enjoin the enforcement of criminal 
penalties by a state law enforcement officer. A review of federal court actions or criminal 
justice procedures is beyond the scope of this article. When a state law enforcement 
official threatens to enforce an unconstitutional state statute, the Ex parte Young rule 
allows injunctive relief in federal court. If a state law enforcement officer has deprived 
someone of federally protected rights under color of state law, civil damages may be 
recovered against the individual. See infra text accompanying notes 317-320. 

Habeas corpus relief which provides a special writ for prospective but not retroactive 
recovery is available to state prisoners through the federal courts. See 28 U.S.C. § 2254 
(1982). A threshold requirement for applying for such relief is that the person in custody 
show exhaustion of state remedies under all available procedures. The issuance of the 
writ is predicated upon the applicant’s proving custody in violation of federal law. This 
usually means that some aspect of the state trial denied due process. 

The Anti-injunction Act, 28 U.S.C. § 2283 (1982), states that ‘‘a court of the United 
States may not grant an injunction to stay proceedings in a State court except as expressly 
authorized by Act of Congress, or where necessary in aid of its jurisdiction, or to protect 
or effectuate its judgments.’’ This statute applies only to attempts to enjoin ongoing state 
proceedings. It is a statutory restriction in addition to the eleventh amendment, although 
it also was originally enacted very shortly after the decision in Chisholm. The Court in 
Dombrowski v. Pfister, 380 U.S. 479 (1965), carved out an exception to the Act and 
upheld the enjoining of state proceedings. In Dombrowski the Louisiana officials had 
enforced overbroad laws which had a chilling effect on plaintiffs’ free speech, and used 
arrests, seizures and threats of prosecution to harass plaintiffs in their racial equality 
campaigns. 

In Younger v. Harris, 401 U.S. 37 (1971), the Court articulated a doctrine of 
abstention. The Court held that to qualify for federal intervention the plaintiff must show 
that ‘‘the threat to . . . [his] federally protected rights [is] one that cannot be eliminated 
by his defense against a single criminal prosecution.” Id. at 37, 43-54. The Court limited 
Dombrowski by holding federal intervention inappropriate when a state law ‘‘on its face’’ 
appears to abridge first amendment rights. Absent harassment and bad faith, the plaintiff 
must actually be under prosecution. 

See also Juidice v. Vail, 430 U.S. 327 (1977); Huffman v. Pursue, Ltd., 420 U.S. 
592 (1975); Steffel v. Thompson, 415 U.S.452 (1974) (exception to Younger when criminal 
prosecution threatened but not pending); Mitchum v. Foster, 407 U.S. 225 (1972) (holding 
§ 1983 relief within the ‘‘except as expressly authorized by Act of Congress’’ exception 
in 28 U.S.C. § 2283); Perez v. Ledesma, 401 U.S. 82, 111-22, (1971) (Brennan, J., 
dissenting) (discussing the Federal Declaratory Judgments Act and Dombrowski); Douglas 
v. City of Jeanette, 319 U.S. 157 (1943). 


2° Ex parte Young, 209 U.S. at 154 (citing Smyth v. Ames, 169 U.S. 466, 518 
(1898)). 





1987] ELEVENTH AMENDMENT 7 


Court supported this fine distinction not only on the designation of 
parties defendant, but—more importantly—on concepts of ultra vires 
activity. Specifically, the majority explained: 


The use [by a state official] of the name of the state to enforce an 


unconstitutional act ... is a proceeding without the authority of 
and one which does not affect the [state in its sovereign or 
governmental capacity . . . he is in that case stripped of his official 


or representative character and is subjected in his person to the 
consequences of his individual conduct. The [s]tate has no power 
to impart to him any immunity... .”” 


The practical effect of stopping action or requiring action by an indi- 
vidual who is on the job as a state official is felt directly by the state. 
While the principle of this case is frequently invoked, the definitions 
of ‘‘injunctive relief’’** and the concept of ‘‘prospective relief’’ require 
further discussion.”° 


E. The History of Section 1983 


Many actions against governmental entities or their officials contain 
a section 1983 count.*° Congress originally enacted this section as part 
of the Civil Rights Act of 1871.*: Any person who has been deprived 
under color of state law of federal rights or protections has a private 
remedy which a federal court may enforce.** The statute itself does not 
create any substantive rights. Plaintiffs seeking redress from government 
action frequently include a section 1983 count because government 
officials are the most likely persons to invoke state law to justify their 
allegedly violative conduct. The language of the statute which describes 
the prospective defendant as a ‘‘person’’ has provoked debate over 
whether a party may sue a state under section 1983.*° 





27 209 U.S. at 159-60. For a discussion of state action when the state has not 
authorized the action, see infra text accompanying note 357. 

28 See Corey v. White, 457 U.S. 85 (1982). 

29 See infra text accompanying notes 327-358. 

3° 42 U.S.C. § 1983 (1982). 

3° Act of April 20, 1871, ch. 22, § 1, 17 Stat. 13 (1871). 

% Section 1983 states: 

Every person who, under color of any statute, ordinance, regulation, custom 

or usage, of any State or Territory, subjects or causes to be subjected, any 

citizen of the United States or other person within the jurisdiction thereof to 

the deprivation of any rights, privileges, or immunities reserved by the Consti- 

tution and laws, shall be liable to the party injured in an action at law, suit in 

equity, or other proper proceeding for redress. 

In Maine v. Thiboutot, 448 U.S. 1 (1980), the expression ‘‘secured by the Constitution 
and laws’’ was interpreted to extend § 1983 coverage to a denial of rights under the 
Social Security Act. 

%3 See, e.g., City of Kenosha v. Bruno, 412 U.S. 507 (1973). The Bruno case is 
discussed in Monell v. New York City Dep’t of Social Servs., 436 U.S. 658 (1978). 
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Records of the congressional debate on section 1983 suggest that 
Congress aimed three salient provisions of the Act at Klu Klux Klan 
activities.** These provisions include: criminal sanctions against of- 
fenders; the power to intervene with federal troops; and the power to 
suspend habeas corpus.** Congress briefly discussed a possible civil 
remedy and strongly rejected a proposed amendment to impose vicar- 
ious liability on municipalities under section 1983.°° Thus, one com- 
mentator has argued that Congress did not intend to include a state 
agency under the concept of a ‘‘person’’ against whom a party could 
obtain a civil remedy.*’ 

Commentators have argued that Congress enacted section 1983 
pursuant to its necessary and proper powers under section five of the 
fourteenth amendment because Congress enacted the fourteenth amend- 
ment three years earlier.** A section 1983 action might fall outside the 
protection of the eleventh amendment because the fourteenth amend- 
ment limits the sovereign powers of the states.*® However, the Supreme 
Court*® and lower courts*! have repeatedly rejected this argument. They 
have not found that Congress intended to permit parties to recover in 
federal courts against states merely because Congress provided a civil 
remedy against persons under section 1983.” 


II. ENTITIES PROTECTED BY THE ELEVENTH AMENDMENT 


Congress clearly intended the eleventh amendment to shield states 
from actions in federal courts. However, a state operates through its 
three branches, and departments, bureaus, agencies, commissions, po- 
litical subdivisions, officials and employees within each branch. Thus, 
courts have had to develop tests to determine the state-related defend- 
ants protected by the amendment. Their analyses have focused on who 
will pay the judgment, how much control the state has retained over 
the defendant, and what function the agency fulfills. 


A. Public Universities and Colleges 


Different types of colleges receive varying degrees of protection 
under the eleventh amendment. Although state statutes specifically 





See Nowak, supra note 7, at 1467-68 & n.261. 
5 Id. at 1466. 
Id. at 1467. 
Id. at 1466-68. See supra text accompanying notes 303-313. 
See DOCUMENTS, supra note 10, at 1069 n.4. 
See Fitzpatrick v. Bitzer, 427 U.S. 445 (1976). 
See Quern v. Jordan, 440 U.S. 332 (1979); Edelman v. Jordan, 415 U.S. 651 
(1974). 

41 See, e.g., Skehan v. Trustees of Bloomsburg State College, 590 F.2d 470 (3d Cir. 
1978), cert. denied, 444 U.S. 832 (1979); Bogard v. Cook, 586 F.2d 399 (5th Cir. 1978), 
cert. denied, 444 U.S. 833 (1979). See also infra text accompanying notes 303-322. 

* See infra text accompanying notes 303-322. 
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authorize regional or community colleges, these colleges are more 
similar to political subdivisions and the amendment does not protect 
them.** They are distinct from state universities, are autonomous, op- 
erate free from centralized state authority and depend on a local taxing 
district for non-tuition fiscal support. However, these colleges may 
acquire state status if the state administers them under a statewide 
system and provides them with state property and full funding.** Courts 
must use complex tests if the defendant is the governing board or 
commission rather than a particular college.*® 

State universities, by contrast, are typically state agencies or part 
of an agency system of higher education and the amendment protects 
them. It is more difficult to characterize institutions which were orig- 
inally private but are now under state control.** Private universities are 
sufficiently autonomous both functionally and fiscally from the state so 
that the eleventh amendment does not protect them even though they 
may receive state funds and implement state educational objectives.‘ 

Courts have held that several universities in Pennsylvania were not 
‘‘instrumentalities’’ of the state and that the eleventh amendment did 
not protect them. The University of Pittsburgh has thirty-six members 
on the board of trustees, of whom government officials appoint only 
twelve voting members. The university owns its facilities and property. 
The university can issue bonds which do not affect the Commonwealth’s 
credit. A federal court found that the University of Pittsburgh was 
essentially a private institution which was only ‘‘state-related’’, al- 
though the university received nearly fifty million dollars, nearly thirty- 
five percent of its total revenues, from ihe state.** 

Courts have begun to consider other factors in determining whether 
the eleventh amendment applies. The courts have begun to ask whether 
the state treasury will pay a judgment against the university*® and 
whether the judgment would jeopardize state revenue sources.*° They 


have begun to apply the amendment where state appropriations support 
the university.™ 





#8 See Hander v. San Jacinto Junior College, 519 F.2d 273, 278-80 (5th Cir. 1975). 

** See Stones v. Los Angeles Community College Dist., 572 F. Supp. 1072 (C.D. 
Cal. 1983). 

45 See infra text accompanying notes 59-69. 

«6 Cf. University of Pittsburg v. Krynicky, 742 F.2d 94 (3d Cir. 1984), cert. denied, 
105 S. Ct. 2018 (1985). 

47 Cf. Rendell-Baker v. Kohn, 457 U.S. 830 (1982). 

48 Samuel v. University of Pittsburg, 375 F. Supp. 1119 (W.D. Pa. 1974), rev’d, 
538 F.2d 991 (3d Cir. 1976). 

4° Hall v. Medical College of Ohio, 742 F.2d 299, 304-07 (6th Cir. 1984), cert. 
denied, 469 U.S. 1113 (1985). See Rutledge v. Arizona Bd. of Regents, 660 F.2d 1345, 
1349 (9th Cir.'1981); Long v. Richardson, 525 F.2d 74 (6th Cir. 1975). 

5° Urbano v. Board of Managers of N. J. State Prison, 415 F.2d 247, 251 (3d Cir. 
1969), cert. denied, 397 U.S. 948 (1970); Gordenstein v. University of Del., 381 F. Supp. 
718, 722 (D. Del. 1974). 

5: See United Carolina Bank v. Regents of Stephen F. Austin State Univ., 665 F.2d 
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In Urbano v. Board of Managers of New Jersey State Prison,* the 
Third Circuit articulated the Urbano factors, which courts apply to 
determine if a university is the ‘‘alter ego’’ of the state. The factors 
are: (1) whether local case law defines the sovereign status of the 
agency; (2) whether the judgment will be satisfied out of the state 
treasury; (3) whether the agency performs a governmental function; (4) 
whether the agency has been separately incorporated; (5) whether the 
agency has authority to contract in its own name, to sue and to be 
sued; (6) whether the agency’s property is exempt from state taxation; 
and (7) whether the state has overtly insulated itself from responsibility 
for the agency’s operations.*° 

In Miller v. Rutgers,** a district court applied these factors to hold 
that the University was an instrumentality of the state. The student 
plaintiffs in Rutgers alleged that the university had violated their 
constitutional rights when campus security officers used excessive force. 
The court noted that commingled funds from tuition, fees and legislative 
appropriations provided seventy-two percent of Rutgers’ budget. The 
University was self-insured for only $250,000 and recovery on any 
judgment would probably ‘‘be obtained in substantial measure from 
state funds.’’®> 

In contrast to Rutgers, in Schiff v. Williams the Fifth Circuit Court of 
Appeals found that the amendment did not shield Florida Atlantic 
University from a suit for wrongful discharge of a student.** The 


student, a school newspaper editor, alleged that the University had 
discharged him because he had exercised his free speech rights.*” The 
court held that although the institution was apparently a public or 
state-supported university and its president a public official, the elev- 
enth amendment was inapplicable. The court found that any back-pay 
award would: 





553, 561 (6th Cir. 1982) (local funds collected under authority of state law and subject 
to state audit and budget planning); Prebble v. Broderick, 535 F.2d 605 (10th Cir. 1976); 
Moreno v. Texas Southern Univ., 573 F. Supp. 73 (S.D. Tex. 1983) (subject to audit). 
But see Gordenstein, 381 F. Supp. 718, 743 (state appropriations representing 34% of 
budget insufficient); Kovats v. Rutgers, 633 F. Supp. 1469, 1472-75 (D.N.J. 1986) (re- 
versing earlier case holding Rutgers was alter ego of the state); but cf. Hander, 519 F.2d 
at 279. Judge Debevoise in Kovats focused on non-state assets and their ability to generate 
operating revenue. The assets were in a separate, non-commingled account and were 
sufficient to satisfy plaintiff’s claim. The judge also noted that New Jersey had no 
statutory obligation to satisfy Rutgers’ debts. 

82 415 F.2d 247 (3d Cir. 1969). 

83 Td. at 251. 

5 619 F. Supp. 1386 (D.N.J. 1985). 

55 Id. at 1389-90. The fact that six of the eleven members of the Board of Governors 
were appointed by the state’s Governor showed sufficient state control to override the 
University’s separate incorporation. The court held that the university’s vulnerability to 
suit pertained only to state courts and was not a waiver of the constitutional immunity. 
Id. at 1391-92. 

86 519 F.2d 257 (5th Cir. 1975). 

87 Id. 
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come from a fund composed of payments by students . . . as part 
of their activity fee. The private monies in this fund were intended 
to be used for operating expenses of the paper. ... [T]he fund 
was not the property of the State of Florida. 


Purpose and control are also important factors in eleventh amend- 
ment analysis in the educational arena.*® As noted, some courts refer 
to a protected educational institution as a state’s ‘‘alter ego.’’® One 
court held that the amendment protects schools which perform an 
‘essential [state] government function.’’*' Courts find evidence of state 
control in who appoints the trustees, regents, or board members; 
whether the state may change the duties and authority of the trustees; 
whether the state limits a university’s ability to expend state funds;™ 
and whether the governor or the legislature may override board rules.© 

Courts have considered other factors to determine a university’s 
status. A university which invokes the power of eminent domain may 
rely on the amendment when it holds the land ‘‘for the use of the 
state.’’®° A university which deposits non-appropriated revenues in state 
accounts and complies with state reporting and audit requirements is 





58 Id. at 262. The court further stated: 

It had been entrusted to a state agency only to hold and invest pending 

the outcome of this appeal. . . . [State statutes] indicate that this fund is at all 

times treated distinctly from state funds. The fund is expressly excepted from 

the requirements that all state funds be deposited in the state treasury. Ex- 

penditures are limited only to those benefiting the student body. Such expend- 

itures are determined by each respective student government association subject 

to veto by the University president. University presidents may reallocate funds 

but only for health service, intercollegiate athletics or current bond obligations. 

Unexpended .. . funds do not revert to the state treasury... . 

Id. 

8° See Brennan v. University of Kan., 451 F.2d 1287 (10th Cir. 1971). 

80 Id. See also Bailey v. Ohio State Univ., 487 F. Supp. 601 (S.D. Ohio 1980); 
Henry v. Texas Tech Univ., 466 F. Supp. 141 (N.D. Tex. 1979). 

%: Rutledge, 660 F.2d at 1349. Cf. Fowler v. California Toll-Bridge Auth., 128 F.2d 
549 (9th Cir. 1942). 

62 United Carolina Bank, 665 F.2d at 553; Blake v. Kline, 612 F.2d 718, 725 (3d Cir. 
1979) (court applied Urbano factors), cert. denied, 447 U.S. 921 (1980); American Nat’l 
Ban’: & Trust v. Board of Regents, 607 F. Supp. 845 (N.D. Ill. 1984) (Governor appoints 
regents with advice and-consent of State Senate); Moreno, 573 F. Supp. at 75; Weisbord 
v. Michigan State Univ., 495 F. Supp. 1347, 1357 (W. D. Mich. 1980) (selected statewide); 
An-Ti Chai v. Michigan Technological Univ., 493 F. Supp. 1137, 1163 (W.D. Mich. 
1980); Bailey, 487 F. Supp. at 601 (selected by Governor); Henry, 466 F. Supp. at 146. 

8° An-Ti Chai, 493 F. Supp. at 1137, 1163. 

% Prebble, 535 F.2d at 605; An-Ti Chai, 493 F. Supp. at 1137; Bailey, 487 F. Supp. 
at 608. 

8s Bailey, 487 F. Supp. at 608. 

8° United Carolina Bank, 665 F.2d at 553; DeLong Corp. v. Oregon State Highway 
Comm’n, 233 F. Supp. 7 (D. Or. 1964), aff’d, 343 F.2d 911 (9th Cir. 1965), cert. denied, 
382 U.S. 877 (1965). 
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probably an alter ego of the state.*” Employee travel rules which the 
state promulgates for a university and state liability for successful tort 
claims against a university are probative of a university’s eleventh 
amendment status.®* A university which lacks independent taxing power, 
a power commovly conferred upon community college districts, prob- 
ably may rely on the amendment.” 


B. State Corporations 


State legislatures sometimes fiscally and functionally isolate a unit 
which is otherwise connected to the state and make it a statutory 
corporation. This disconnection sometimes prevents the corporation from 
relying on the eleventh amendment, especially if the unit carries out 
proprietary activities which are similar to, or compete with, those of 
the private sector.”° 

The tests to determine the independent status of a state corporation 
resemble the higher education tests. Corporate status decreases the 
likelihood that the state will control a state corporation. However, 
courts scrutinize the corporation’s impact on state finances and the 
governmental nature of its activities.”1 Courts consider whether the 
entity may contract only ‘‘in the name of the State, by and through the 
... [entity],’’’? and whether the defendant can sue and be sued.” A 
corporation is more likely to be independent if it is self-liquidating 


financially, even though legislative appropriations or state-general-ob- 
ligation-bond proceeds originally funded the corporation.”* Courts have 





*? Bailey, 487 F. Supp. at 608. Cf. Robertson v. Dale, 464 F. Supp. 680, 689 
(M.D.N.C. 1979) (citizenship for diversity purposes). But see Blake v. Kline, 612 F.2d 
718, 724 (3d Cir. 1979), Kovats, 633 F. Supp. at 1469. 

88 Bailey, 487 F. Supp. at 608. 

6° Id. 

7° See S.J. Groves & Sons v. New Jersey Turnpike Auth., 268 F. Supp. 568 (D.N.J. 
1967). 

7 Hefley v. Textron, Inc., 713 F.2d 1487 (10th Cir. 1983) (Kansas Army National 
Guard has no independent taxing power); George R. Whitten, Jr., Inc. v. State Univ. 
Constr. Fund, 493 F.2d 177 (1st Cir. 1974). 

72 See Markowitz v. United States, 650 F.2d 205 (9th Cir. 1981) (fact that state 
liability covered by insurance irrelevant); Carey v. Quern, 588 F.2d 230 (7th Cir. 1978) 
(95% of city’s Special Purpose Trust Fund sustained by state appropriations, thus 
immunity available); DeLong Corp. v. Oregon State Highway Comm’n, 233 F. Supp. 7 
(D. Or. 1964), aff'd, 343 F.2d 911 (9th Cir. 1965), cert. denied, 382 U.S. 877 (1965). 

7° See Martin v. University of Louisville, 541 F.2d 1171, 1175-76 (6th Cir. 1976) 
(no waiver of immunity); Kansas Turnpike Auth. v. Abramson, 275 F.2d 711 (10th Cir. 
1960), cert. denied, 363 U.S. 813 (1960). Compare Soni v. Board of Trustees of Univ. of 
Tenn., 513 F.2d 347 (6th Cir. 1975), cert. denied, 426 U.S. 919 (1976). In Soni the 
statute allowed suit ‘‘in any court of law or equity in this state or elsewhere.’’ The court 
found this to be sufficiently broad and advertent to constitute a waiver of the federal 
court immunity. 

74 Whitten, 493 F.2d at 181-82 (citing State Univ. of N.Y. v. Syracuse Univ., 285 
N.Y. App. Div. 59, 135 N.Y.S.2d 539 (1954)) (court extended the immunity). See Jacin- 
toport Corp. v. Greater Baton Rouge Port Comm'n, 762 F.2d 435 (5th Cir. 1985) (Commis- 
sion levied its own fees and was thus self-supporting, so no immunity). 
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found the state affected when state tax revenues are placed in escrow 
even if the tax commission has not yet allocated them because the state 
must pay the accrued interest and administrative costs.” 

The court in New Jersey Turnpike Authority’® found the Turnpike 
Authority combined attributes of state executive departments with qual- 
ities of private corporations: 


[Specifically,] it exercises a number of powers free of any sub- 
stantial legislative supervision. It may issue revenue bonds, pay- 
able from tolls .. . [may] set tolls . . . enter contracts in its own 
name, ... sue and be sued, ... construct, repair and operate 
turnpike projects, . . . acquire property by purchase .. . [or] em- 
inent domain .. . in its own name, .. . [and] hire . . . employees, 
not carried o1. the state payroll. ... The Authority is composed 
of three members appointed by the governor with the consent of 
the Senate. As such, they constitute a ‘‘body corporate and politic’”’ 
established . . . [organizationally within the] Highway Department 
and officially designated as ‘‘an instrumentality exercising public 
and essential governmental! functions.’’’’ 


The court focused on the Authority’s ‘‘fiscal and managerial autonomy”’ 
and the fact that the state’s treasury was ‘‘insulated ... from the 
Authority’s obligations and liabilities.’’”® The court concluded that the 
eleventh amendment did not apply. 


C. Agencies Created by Interstate Compact 


Courts have found that agencies created by interstate compact may 
not be protected by the amendment. Lake County Estates v. Tahoe 
Regional Planning Agency” involved an agency created by a compact 
between California and Nevada. The agency regulated development in 
the Lake Tahoe basin and ensured conservation of natural resources. 
The agency received authority to adopt and enforce a regional plan 
which affected land use, transportation, recreation, conservation and 
public services. Plaintiffs, landowners within the region, alleged that 
the plan violated their substantive due process rights and sought com- 
pensation for the diminished value of their land. The U.S. Supreme 
Court determined that the states intended to create an entity which was 
a political subdivision of two states. Moreover, the states did not retain 





75 Kennecott Copper Corp. v. State Tax Comm’n, 327 U.S. 573 (1946). 

76 See S.J. Groves & Sons v. New Jersey Turnpike Auth., 268 F. Supp. 568 (D.N.J. 
1967). 

77 Id. at 574-75. 

78 Id. at 578. 

7? 440 U.S. 391 (1979). 
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veto power over agency decisions. The Court concluded that the elev- 
enth amendment did not protect the agency.®° 


D. Status of Political Subdivisions 


The amendment does not protect municipalities and other political 
subdivisions such as school and irrigation districts.** An adverse judg- 
ment would not affect the state treasury because local governments can 
produce revenues independently of the state.*? Although state charters 
or statutes create these entities, the state does not control them in their 
day-to-day operations and they typically do not use state assets or 
property. However, initial state funding of a local transportation district 
through the proceeds of a state-backed bond sale could lead to fiscal 
impacts upon the state under scenarios of devastating tort liability so 
invading cash flow as to cause the state to be liable to bond holders. 
The amendment might protect such subdivisions due to these conse- 
quences.** 

Originally, Monroe v. Pape held municipalities and other political 
subdivisions immune under section 1983.%* Monroe relied on the leg- 
islative history of section 1983. Senator Sherman unsuccessfully at- 
tempted to amend what is now section 1986*° and to impose on 
municipalities liability for riots or actions of unruly or violent individ- 
uals. The proposed amendment did not affect another section of the 
bill which became section 1983. The Monroe court reasoned that given 
the imbroglio regarding municipalities in the section 1986 portion, 
Congress did not intend the phrase ‘‘any person’’ in section 1983 to 
include municipalities.** 

The Supreme Court overruled Monroe in Monell v. New York City 
Department of Social Services.*” In Monell, female employees brought 
a class action under section 1983** against the school board for back 
pay. The school board instituted a policy which required teachers to 
take unpaid pregnancy leaves regardless of whether the leaves were 
medically advisable or required. The Court found that the eleventh 





® However, individual agency directors enjoyed legislator-type immunity for per- 
sonal liability while acting in a legislative capacity. Id. at 400-02. 
*1 See Unified School Dist. No. 480 v. Epperson, 583 F.2d 1118 (10th Cir. 1978); 
Hutchinson v. Lake Oswego School Dist. No. 7, 519 F.2d 961 (9th Cir. 1975). 
8 See Mt. Healthy City School Di t. Bd. of Educ. v. Doyle, 429 U.S. 274, 280 
(1977). 
83 But cf. George R. Whitten, Jr., Inc. v. State Univ. Constr. Fund, 493 F.2d 177 
(1st Cir. 1974). 
365 U.S. 167 (1961). 
Id. at 188 n.38. 
365 U.S. at 187-91. 
436 U.S. 658 (1978). 
The Court dismissed the Title VII sex discrimination suit because the alleged 
discrimination occurred before Congress amended Title VII in 1972 to cover gender bias. 
Thus, the plaintiffs used an equal protection argument under § 1983. Id at 660 n.1. 
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amendment did not prohibit Congress from imposing liability on polit- 
ical subdivisions.®® The Court stated that Congress’s discussion of the 
Sherman Amendment did not affect a municipality’s liability for car- 
rying out unconstitutional policies.°° The majority found that the con- 
text of the proposed amendment (secondary, strict liability for injuries 
inflicted by uncontrolled third parties) readily distinguishable. The 
Court reasoned that the phrase ‘‘under color of,’’ coupled with the 
phrase ‘‘cause to be subjected,’’ suggested that Congress intended to 
extend liability to local governments which employed officials who 
infringed on others’ civil rights.*‘ Thus the Court defined the word 
‘‘person’’ to include ‘‘bodies politic and corporate.’’* 

However, Monell retained one principle of Monroe. One may not 
hold a political subdivision vicariously liable merely on a respondeat 
superior basis.** For example, a community college district would not 
be vicariously liable for the actions of a middle-level college adminis- 
trator who violated a student’s free speech rights by imposing a prior 
restraint on the school newspaper.** However, the district would be 
liable if the district ordered or ratified the violation, or if the admin- 
istrator implemented such a policy or practice of the district.® 

In sum, the eleventh amendment does not protect political subdi- 
visions, and parties may sue them in federal courts. Furthermore, 


political subdivisions no longer enjoy absolute immunity from section 
1983 actions. 





8° Id. at 664-65, 690 n.54. 

% Id. at 666-67, 681 n.40. 

% Jd. at 691-92. For the text of § 1983, see supra note 32. 

8 Monell, 436 U.S. at 685-88. For the treatment of § 1983 actions when the state 
is a defendant, see infra text accompanying notes 303-316. The Court partially based its 
decision in Monell on the fact local governmental units did not have any eleventh 
amendment immunity. Some state courts have found the state’s constitutional immunity 
extends to local government units. See Hale v. Smith, 254 Or. 300, 460 P.2d 351 (1969). 
Monell obliquely suggested in a footnote that a local government unit which is a defendant 
in state court could defeat a § 1983 attack by relying on its derived immunity to be 
‘considered part of the State’. Monell, 436 U.S. at 690 n.54. See letter from Thomas K. 
Elden, Assistant Oregon Attorney General, to author (October 17, 1986) (available from 
the Journal of College and University Law). 

*3 Monell, 436 U.S. at 691-94. 

% The administrator would be personally liable unless he had acted in good faith 
to qualify for personal immunity. See infra text accompanying notes 317-320. 

°5 Monell, 436 U.S. at 694. Liability would be direct but not vicarious in such a 
case. See also Brandon v. Holt, 469 U.S. 464 (1985) (police officer’s violent proclivities 
should have been known to police chief); Goss v. San Jacinto Junior College, 588 F.2d 
96 (5th Cir. 1979) (‘‘recommendation’”’ of college president to Board of Regents held to 
be ‘‘official policy’’); cf. Stanley v. Magrath, 719 F.2d 279, 284-85 (8th Cir. 1983) 
(injunctive relief under § 1983 against state university regents for funding retaliation 
against newspaper in poor taste); Rivas v. State Bd. for Community Colleges and 
Occupational Educ., 517 F. Supp. 467 (D. Colo. 1981). Courts could extend the scope of 
regularized practice to include a training program which tolerated, encouraged or taught 
civil liberties violations. 

% Municipalities are not liable for punitive damages. City cf Newport v. Fact 
Concerts, Inc., 453 U.S. 247 (1981). 
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E. Individuals Sued in Their Official Capacity 


Complaints often join state officials as defendants in civil rights 
suits. Sometimes a complaint will join an individual defendant in both 
his individual and official capacities.” This capacity concept affects 
both the relief sought and the degree of eleventh amendment protection. 
The complaint may join an individual in his official capacity for 
discovery® or to obtain injunctive relief’ when it pertains to the 
individual’s implementation of state policies or programs. But the 
plaintiff may bring a section 1983 action to recover general and punitive 
damages directly from a state official when the official has deprived 
someone of federally protected civil rights ‘“‘under color of state law.’’1°° 

Courts have held that the amendment protects public officials 
because they recognize that states would pay any damages which the 
courts awarded.’ This occurs regardless of whether the complaint 
names the state as a co-defendant.’ Thus, courts may dismiss counts 
which seek money damages if the complaint is addressed to an indi- 
vidual in his official capacity and he invokes the amendment.’ Courts 
may extend the immunity to an official if the pleadings clearly state 
that the alleged offense arose while the defendant attempted to fulfill 
his normal responsibilities even if the complaint does not explicitly 
characterize his capacity.*” 





*7 See, e.g., Jacobs v. College of William & Mary, 495 F. Supp. 183, 188 n.6 (E.D. 
Va. 1980), aff'd, 661 F.2d 922 (4th Cir. 1981), cert. denied, 454 U.S. 1033 (1981). A 
plaintiff should sue the individual in the person’s individual capacity to enjoin the 
continuation of the allegedly objectionable activity. 

% See Feb. R. Civ. P. 33, 34, 36. 

® See supra text accompanying notes 25-29 and infra text accompanying notes 323- 
358. 

100 See Scheuer v. Rhodes, 416 U.S. 232 (1974). 

1 See Miller v. Rutgers, 619 F. Supp. 1386, 1393 (D.N.J. 1985); Blue Cross & Blue 
Shield of Mich. v. Baerwaldt, 593 F. Supp. 39, 44 (W.D. Mich. 1984); Weisbord v. 
Michigan State Univ., 495 F. Supp. 1347, 1356 (W.D. Mich. 1980); Stebbins v. Weaver, 
396 F. Sup. 104 (W.D. Wis. 1975). 

102 See Scheuer v. Rhodes, 416 U.S. 232 (1974); In re Ayers, 123 U.S. 443 (1887); 
Jagnandan v. Giles, 538 F.2d 1166 (5th Cir. 1976); Prebble v. Brodrick, 535 F.2d 605 (10th 
Cir. 1976); Parks v. Pavkovic, 536 F. Supp. 296, 307 (N.D. Ill. 1982); cf. Brandon v. 
Holt, 469 U.S. 463 (1985) (director of municipal police department). 

3 See Ford Motor Co. v. Department of Treas., 323 U.S. 459, 462 (1945); United 
Carolina Bank v. Regents of Stephen F. Austin State Univ., 665 F.2d 553, 561 (5th Cir. 
1982); Hoferek v. University of Mo., 604 F. Supp. 938 (W.D. Mo. 1985); Henry v. Texas 
Tech Univ., 466 F. Supp. 141, 145-46 (N.D. Tex. 1979); Taliaferro v. State Council of 
Higher Educ., 372 F. Supp. 1378 (E.D. Va. 1974); DeLong Corp. v. Oregon State Highway 
Comm ’n, 233 F. Supp. 7 (D. Or. 1964), aff'd, 343 F.2d 911 (9th Cir. 1965), cert. denied, 
382 U.S. 877 (1965). 

¢ See Dugan v. Rank, 372 U.S. 609 (1963); Hawaii v. Gordon, 373 U.S. 57 (1963) 
(per curiam); Jensen v. State Bd. of Tax Comm'rs, 763 F.2d 272, 277-78 (7th Cir. 1985) 
(individual commissioners named as nominal defendants but plaintiff only wanted to 


compel them to act in their capacities as state officials); cf. Weisbord, 495 F. Supp. at 
1347. 
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III. FEDERAL Suits AGAINST STATES 


The remainder of this article analyzes how courts have implemented 
the eleventh amendment. The article divides certain situations based 
on lines of precedent, special statutes, and unique balancing factors. 
Educational practitioners and administrators “nould be aware of these 
different theories on which plaintiffs have based causes of action. 


A. Common Law Claims 


Most states have waived their governmental immunity with respect 
to tort and contract claims and similar suits in their own courts.1°5 A 
state could assert several jurisdictional defenses if a party brought these 
claims against the state in federal court. For example, federal questions 
are usually absent unless the plaintiff invokes an impairment of con- 
tracts theory. 

Similarly, section 1983 applies only to federally protected rights 
and cannot federalize common law tort rights. The Supreme Court 
has held that negligence by a state official does not create a federal 
violation under section 1983.’ Furthermore, a state official does not 
violate federal law when the official negligently deprives one of prop- 
erty and state law and custom do not authorize the official’s actions. 
States are unable to provide procedural due process protections in 
advance in such instances because such violations are impossible to 
forecast. Thus, a due process denial will not occur if the state provides 
post-deprivation remedies which are fair.‘ However, states must pro- 
vide prior due process protections if the violation is the result of 
systematic state procedures. 





15 Cf. Rutledge v. Arizona Bd. of Regents, 660 F.2d 1345, 1350 (9th Cir. 1981). 
Rutledge held that a tort action against the athletic director in his personal capacity 
could go forward in state court or in federal court under diversity jurisdiction. Court 
declared that the fact that the state might be liable in state court under state law of 
respondeat superior did not make the action a suit against the state for eleventh amend- 
ment purposes, and cited for support Johnson v. Lankford, 245 U.S. 541 (1918) (derel- 
iction of duty by state Banking Commissioner). 

106 See Baker v. McCollan, 443 U.S. 137, 146 (1979). 

17 Daniels v. Williams, 106 S. Ct. 662 (1986); Davidson v. Cannon, 106 S. Ct. 668 
(1986). 

8 Parratt v. Taylor, 451 U.S. 527 (1981) (misplacing hobby-kit coming through mail 
to prisoner). 

109 See Matthews v. Eldridge, 424 U.S. 319 (1976), which suggested that the Court 
should balance the following factors to determine how elaborate the procedural pro- 
tections must be: 

First, the private interest that will be affected by the official action; second, 

the risk of an erroneous deprivation of such interest through the procedures 

used, and the probable value, if any, of additional or substitute procedural 

safeguards; and finally, Government’s interest including the function involved 

and the fiscal and administrative burdens that the additional or substitute 

procedural requirement would entail. 
Id. at 335. 
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The Supreme Court held that a state must provide its employees 
who are not at-will employees with minimal due process in discharge 
cases. A state must notify the employee of the basis for discharge, 
describe its evidence and provide an opportunity for the employee to 
respond prior to any discharge. The state must also provide an oppor- 
tunity for a prompt post-discharge hearing with broad procedural safe- 
guards.??° 

Federal courts do not have jurisdiction under section 1332? over 
an action against a state even if the plaintiff is from another state 
because a state is not a ‘‘citizen’’ in a diversity case.‘!? A federal court 
may hear common law or state law tort claims only under pendent 
jurisdiction concepts.* However, a state may avoid federal court pen- 
dent jurisdiction by invoking the eleventh amendment.'** The Supreme 
Court addressed this issue in Pennhurst State School & Hospital v. 
Halderman, discussed later.’** Although states have waived their gov- 
ernmental immunity for many types of actions in state court, it does 
not follow that a plaintiff may pursue common law claims against a 
state in federal courts. 


B. Actions for the Possession of Property 


State officials retain possession or custody of property on behalf of 
the state in actions for the possession of property. Plaintiffs bring these 


suits against the officials in their official capacity’® and allege that the 
state has wrongfully acquired title or possession. This argument, cou- 
pled with the fact that the complaint did not join the government as a 
formal defendant, led the Supreme Court to hold in several early 
decisions that an action for the possession of property was not an action 
against the government.’’”? The Court found that these actions were 
against individuals and did not bind the state."® 





110 See Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532 (1985). 

111 28 U.S.C. § 1332 (1982). 

112 See Wyoming Highway Comm’n v. Utah Constr. Co., 278 U.S. 194 (1928). 

113 See United Mine Workers v. Gibbs, 383 U.S. 715 (1966). The Supreme Court has 
definitively discussed pendent state law claims in Pennhurst State School & Hosp. v. Halder- 
man, 465 U.S. 89 (1984), discussed infra notes 148-157 and accompanying text. 

4 See 13 C. WricHT, A. MILLER & E. COOPER, FEDERAL PRACTICE AND PROCEDURE § 
3524, at n.8 (2d ed. 1984) [hereinafter WricHT]. The immunity offered by the eleventh 
amendment is jurisdictional and parties may raise it at any time, even on appeal. See, 
e.g., Edelman v. Jordan, 415 U.S. 651, 679 (1974). 

When the plaintiff is a citizen of the defendant state, the basis for dismissal is the 
sovereign immunity which the Supreme Court enunciated in Hans v. Louisiana, 134 U.S. 
1 (1890). Federal courts should dismiss the action even if the plaintiff sought an injunction 
on common law nuisance principles and the state was operating an airport which was 
subject to federal regulation. Thus, state courts would decide issues of federal preemption 
and interpretation of federal regulations subject to review by the U.S. Supreme Court. 
Cf. City of Burbank v. Lockheed Air Terminal, 411 U.S. 624 (1973) (suit in federal court). 

"8 465 U.S. 89 (1984). See infra notes 148-157 and accompanying text. 

16 See infra notes 356-357 and accompanying text. 

” Tindal v. Wesley, 167 U.S. 204 (1897). Cf. United States v. Lee, 106 U.S. 196 
(1882). 
8 Tindal, 167 U.S. at 221-23. 
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The Supreme Court took a further look at this situation in Larson v. 
Domestic & Foreign Insurance Corporation’ Plaintiff there sued to 
enjoin the administrator of the War Assets Administration from trans- 
ferring a quantity of coal to a third party. The Administrator contended 
that the contract to sell the coal to the plaintiff required advance 
payment and that plaintiff had breached by failing to tender the pay- 
ment, thus freeing the Administration to sell the coal to another. The 
contract was admittedly with the federal government and Mr. Larson, 
and his predecessor-in-office were named only in their official capaci- 
ties. The court emphasized that the decisive question is whether or not 
the specific relief sought will be ‘‘obtained against the sovereign’’ and 
will be ‘‘a compulsion against the sovereign.’’!2° The Court distin- 
guished the situation of an official enjoined from exceeding specific 
authority or from enforcing an unconstitutional statute.’21 The Court 
rejected plaintiff’s argument that if title had legally passed to plaintiff, 
the Administrator’s attempt to resell the coal was ‘‘illegal’’ and ipso 
facto an act which could ‘‘not properly [be] taken on behalf of the 
United States.’’?? The Court distinguished an earlier property case on 
the basis that no unconstitutional ‘‘taking’’ was alleged in the case 
then before it.1?* 

Although the Court felt that it had sufficiently addressed the prop- 
erty issue in Larson,’** the Court again considered the issue in Malone 
v. Bowdoin.125 The Court relied on Larson to hold that the United States 
Forest Service and its officials were immune from federal court jurisdic- 
tion in an ejectment action.1?6 

In Florida Department of State v. Treasure Salvors,!?” the Supreme 
Court held that the eleventh amendment did not bar the district court from 
hearing a case involving the possession of artifacts held by state offi- 
cials. By a federal court seizure process, a treasure hunter who had 
salvaged a ship containing precious artifacts attempted to regain pos- 
session of part of the treasure which the state claimed and possessed. 





19 337 U.S. 682 (1949). 

120 Td. at 688. 

121 Td. at 701. See supra text accompanying notes 24-29. 

122 Td. at 692. 

23 The court referred to United States v. Lee, 106 U.S. 196 (1882). Larson suggests 
that the availability of a remedy in the Court of Claims might defeat a claim of 
unconstitutional action by reason of an uncompensated ‘‘taking.’’ 337 U.S. at 697 nn. 
17-18. Justice Frankfurter dissented, disagreeing that the precedent was distinguishable 
and argued that a federal court should be able to reach the merits of the title issue vis- 
a-vis the government official. 337 U.S. at 724-26. 

124 Td. at 701. 

25 369 U.S. 648 (1962). 

26 Justice Douglas, who had concurred in Larson, dissented. Douglas reasoned that 
the ejectment actions deserved trial in the locality of the realty and that while a Court 
of Claims remedy may have been adequate for contract disputes such as presented in 
Larson, it would be clearly inferior where possession of realty was involved. Douglas also 
disagreed with the majority’s handling of the sovereign immunity defense. Id. at 650. 

27 458 U.S. 670 (1982). 
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Florida unsuccessfully moved to quash plaintiff’s warrant and asserted 
an eleventh amendment defense.'2® The Court held that seizure was 
proper because the state officials did not have a colorable claim to title 
of the wreck and her cargo, and did not have authority for their 
actions.12° Thus, Florida archivists’ refusals to surrender the artifacts fell 
within the Larson exception which gave the court jurisdiction if the state 
official acted without authority.12° The Court also noted that the eleventh 
amendment did not bar the action because the suit was only directed 
against the state officials and not the state itself.131 

Justice White, joined by Justices Powell, Rehnquist and O’Connor, 
dissented on several issues. First, they dissented on the immunity 
issue.’*? Previous litigation had established the plaintiff’s right to the 
property as against the state.’** The dissenters argued that the suit was 
against the state because it directly resulted from the previous litiga- 
tion.%* The dissenters relied on In Re New York [** and II.1%* In 
these cases, the suit joined only a state official but sued him as custodian 
of the State’s vessel. Thus, the court held that the suits were against 
the state and that governmental immunity barred the proceedings. 
Second, the dissenters also contended that the salvage contracts between 
Florida and Treasure Salvors provided a basis for Florida’s ownership 
rights. They reasoned that the officials had protected Florida’s rights 





28 Florida moved to quash under a Hans v. Louisiana, 134 U.S. 1 (1890), type of 
immunity because the plaintiff was a Florida citizen. 

29 Treasure Salvors, 458 U.S. at 692-97. The plurality rejected any claim of own- 
ership by Florida by virtue of its contract with plaintiff. The State had agreed that it 
would ‘“‘award’’ plaintiff 75% of the total appraised value of the treasure (which the 
state assumed belonged to it). The plurality concluded that one cannot acquire title to 
something by agreeing to give part of it away. 

The Court previously had held that Florida’s sovereignty over submerged lands did 
not extend to the shipwreck. See United States v. Florida, 420 U.S. 531 (1975). This 
conclusion mooted any right to possession which Florida had under its abandoned- 
property statute. FLa. Stat. § 267.061(1) (1974). 

10 Larson, 337 U.S. 682 (1949), involved federal officials and federal sovereign 
immunity but was argued as a precedent by analogy. 458 U.S. at 691. 

131 Id. 

132 Td. at 702. 

133 Id. at 704-06 (referring to Treasure Salvors Inc. v. Abandoned Sailing Vessel, 
408 F. Supp. 907 (S.D. Fla. 1976) (in rem action), aff'd sub nom, Treasure Salvors, Inc. 
v. Unidentified Wrecked and Abandoned Sailing Vessel, 569 F.2d 330 (5th Cir. 1978)). 
This was an in rem action in which Florida entered no claim. Treasure Salvors obtained 
a warrant for the U.S. Marshall to arrest the artifacts the State had retained in Tallahassee 
because in rem jurisdiction requires the res to be within the court’s jurisdiction. Tallahassee 
was within the jurisdiction of the northern district of Florida. The attempt to quash the 
warrant in order to enable the southern district to have jurisdiction sent the case to the 
Supreme Court. For a failed attempt to create such jurisdiction, see Thyssen Steel Corp. 
v. Federal Commerce & Navig. Co., 274 F. Supp. 18 (S.D.N.Y. 1967). See also Platoro, 
Ltd. v. Unidentified Remains of a Vessel, 508 F.2d 1113 (5th Cir. 1975) (no jurisdiction). 

134 Treasure Salvors, 458 U.S. at 704. 

85 256 U.S. 490 (1921). 

36 256 U.S. 503 (1921). 
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under contracts into which both parties had entered fairly—albeit under 
a mistake of law—and thus did not act without authority.1%” 

The dissenters’ argument that a federal court should not adjudicate 
a contract-property-rights issue’** is valid because Treasure Salvors 
harmonized rather than overruled Larson. The existence of authority 
becomes a jurisdictional issue if a plaintiff may recover non-monetary 
relief indirectly against a state by enjoining a state official who has 
acted without authority.’*° It thus can be argued that a federal court 
should not be foreclosed from preliminarily addressing that issue even 
if it also involves the merits of the case.’*° To the extent that the State 
Archivists’ authority was based on the statute tying possession to the 
abandoned property’s locus within state sovereignty, the lack of au- 
thority seems clear after the decision on the submerged lands.*** But if 
government contract administrators are to be undisturbed (at least 
without the government’s consent to be sued) in their administration 
of contracts whether or not their position is justified under contract 
law, ‘‘acting within their authority’’ takes on a narrower meaning. It is 
more in keeping with Douglas’s concurrence in Larson that ‘‘intolerable 
interference with public administration’’**? must be avoided to treat 
‘‘authority’’ as meaning officials’ job descriptions and their general role 
in carrying out the governmental activities of the state rather than 
whether they were ill-advised about the state’s common law contract 
rights. In short, their authority encompasses the right to be wrong—at 
least in ways which do not violate the United States Constitution.143 
This is consistent with efficient governance and does not directly 
implicate issues of federalism.'** Moreover, redress can be obtained in 
the state courts. 

Courts should narrowly reserve the property exception to the elev- 
enth amendment for situations in which the state official has acted 





37 Treasure Salvors, 458 U.S. at 712-16. The dissent relied upon Larson in their 
argument. The contracts in question called for Treasure Salvors to receive 75% of the 
salvaged property and for the state to retain the remaining 25%. 

138 458 U.S. at 712-13 & n.9. 

139 Td. at 688-89. 

140 Cf, Timberlane Lumber Co. v. Bank of Am., 549 F.2d 597 (9th Cir. 1976) (antitrust 
jurisdiction over extraterritorial events). 

141 United States v. Florida, 420 U.S. 531 (1975). 

142 337 U.S. at 705 (Douglas, J., concurring). 

143 See Pennhurst State School & Hosp. v. Halderman, 465 U.S. at 91 n.22 (citing 
Larsen v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 685 (1949)). 

144 See Pennhurst, 465 U.S. at 89, with regard to state law claims. In Treasure 
Salvors, the territorial seabed issue involved a complex federal question which dealt with 
Florida’s historic rights, which differ depending on whether the atlantic or the gulf coast 
is involved, and the Submerged Lands Act, 43 U.S.C. §§ 1301-1315 (1982). Federal law 
controls the court’s jurisdiction over appurtenances removed from a vessel arrested in 
rem. See Nelson v. Oil Screw Arctic, 1956 A.M.C. 502 (W.D. Wash. 1956). Rescission 
of a contract, however, based on mutual mistake, which was central to the dispute over 
the artifacts in the archivists’ custody, is a state law matter. 
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beyond the official’s governmental authority or where the action was 
unconstitutional. First, the courts should consider whether the federal 
suit will interfere unnecessarily with state government. Remedying 
unauthorized acts should not be such an interference. In contrast, 
federal jurisdiction over actions by state officials based on an incorrect 
understanding of state law is unnecessary and intrusive. Second, the 
courts should consider whether the state infringed on federal rights. If 
so, a federal court would provide a more disinterested forum for 
injunctive relief than would a state court. 


C. State Statutory Claims Pendent to Federal Claims 


It is unclear whether the prospects for federal jurisdiction over a 
state defendant improve when a suit alleges both state and federal law 
violations. Pendent jurisdiction promotes judicial efficiency in the res- 
olution of disputes which arise from the same ‘‘nucleus of operative 
fact[s].’’*4° Pendent jurisdiction enables a federal court which has juris- 
diction over federal law claims to decide closely related state law 
claims. However, a federal court also may invoke the Ashwander 
doctrine in any suit before it.1** This doctrine allows the court to avoid 
deciding a federal constitutional question when it can dispose of the 
case on an adequate, independent state law ground.'*” While both the 
efficiency objective and the abstention principle are meritorious, they 
are court-made rules. Thus, merely making a state law claim against a 
state, which cannot be entertained because of the eleventh amendment, 
pendent to other federal claims cannot confer jurisdiction on the federal 
court. 

Does a federal court have jurisdiction over a suit against a state 
official for injunctive relief based on state law violations? The Supreme 
Court addressed this issue in Pennhurst State School & Hospital v. 
Halderman.** In Pennhurst, plaintiffs unsuccessfully sought damages 
and equitable relief from a state institution in federal court. The state 
institution was allegedly operated so as to endanger the residents and 
without complying with the Pennsylvania Mental Health and Mental 
Retardation Act.’¢° The Court held that the eleventh amendment prohi- 





48 United Mine Workers v. Gibbs, 383 U.S. 715 (1966). 

146 Ashwander v. Tennessee Valley Auth., 297 U.S. 288 (1936). 

47 Id. at 346-47. 

48 465 U.S. 89 (1984). 

48 See Halderman v. Pennhurst State School & Hosp., 673 F.2d 647 (3d Cir. 1982) 
(referring to Pa. Stat. ANN. tit. 50, §§ 4101-4704 (Purdon 1969 and Supp. 1982)). The 
trial court established a team concept to develop an individualized habilitation plan for 
each patient who was capable of residing in a community living arrangement. A Special 
Master was appointed to review such plans. A Hearing Master was appointed to decide 
whether particular patients should continue to reside at the hospital or should be released 
to the community-oriented residences. Id. at 94. 

The court of appeals found that the federal claims upon which jurisdiction was 
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bited the federal courts from ordering state officials to conform their 
conduct to state law because the suit was essentially against the state.’ 

The Court divided on the ultra vires issue. The Justices agreed that 
federal courts could provide equitable relief against state officials who 
had attempted to enforce state legislation ‘which violated the United 
States Constitution and who had acted ultra vires. But the majority and 
dissenters disagreed on the range of ultra vires acts, with both sides 
citing Larson.151 The majority held that if the officials were empowered 
with wide discretion to run the facility and were to make staffing, 
housing and programming decisions, shortcomings in preserving the 
residents’ rights were not ultra vires.** In contrast, the dissenters 
contended that the state would never authorize its officials to violate 
the state’s own law and that the statute burdened the officials with 
duties which constrained their discretion. Furthermore, they argued 
that the use of a federal court to uphold state-created rights supported 
state sovereignty. While this might be true in general, it is far more 
elliptical when the state itself has a major stake in the outcome. Here 
a federally-appointed master was deciding who could remain in the 
state-owned facility and under which conditions the facility could 
operate. 

The Court reasoned that the ability of federal courts to enjoin state 
officials was a limited exception to the ‘‘constitutional doctrine of sov- 
ereign immunity,’’* justified only by the need to ‘‘vindicate the su- 
preme authority of federal law’’'** This rationale does not address the 
situation when state officials act without authority. The authority doc- 
trine of Larson was based on federal sovereign immunity precedents 
where the tension between federal and state sovereigns was not at issue. 
Perhaps this explains why the majority—even after stating its ‘‘empow- 
erment’’ concept—questioned ‘‘the continued validity of the ultra vires 
doctrine in the eleventh amendment context.’’**> The dissenters pointed 





based were substantial, and asserted pendent jurisdiction over the state statutory viola- 
tions. The Supreme Court reversed the court of appeals. Halderman v. Pennhurst State 
School & Hosp., 673 F.2d 647, 656-89 (3d Cir. 1983). The Court relied heavily upon 
Siler v. Louisville & Nashville R.R., 213 U.S. 175 (1909). 

180 465 U.S. at 109. 

151 See supra text accompanying notes 119-123. 

182 465 U.S. at 112 n.22. 

183 Id. at 114 n.25; Hans v. Louisiana, 134 U.S. 1 (1890). Professor Shapiro points 
out that Pennsylvania had abolished the doctrine of sovereign immunity for a brief but 
relevant period. See Shapiro, Wrong Turns: The Eleventh Amendment and the Pennhurst 
Case, 98 Harv. L. REv. 61, 78 (1984); see also Note, The Limits of Federal Judicial Power 
Over the States: The Eleventh Amendment and Pennhurst II, 26 B.C.L. Rev. 947 (1985). 

34 Pennhurst, 465 U.S. at 106. 

188 Id. at 114 n.25. The majority also ‘‘wondezed what principled basis there is to 
the ultra vires doctrine ....’’ Id. The ultra vires doctrine is a by-product of Ex parte 
Young, 209 U.S. 123 (1908). The exception to immunity in that case was based on a 
violation of the fourteenth amendment, but the ‘‘stripping of authority’’ concept has been 
extended to unrelated contexts. Moreover, Young itself is built upon an oft-noted fiction 
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to numerous Supreme Court decisions which they contended supported 
a contrary outcome.’ Dicta in a few of these cases supported a federal 
court’s jurisdiction over state officials who allegedly violated ‘‘federal 
or state law.’’1°” 

It is difficult in some cases to identify the state claim. In David v. 
Dartmouth," parents of handicapped children successfully brought an 
action in a federal court against the town’s school committee under the 
federal Education for All Handicapped Children Act (EHA).15° The 
parents sought a review of the Individualized Education Program (IEP) 
which deferred ‘‘mainstreaming’’ for their son. The court held that 
the EHA served as a congressional override of the eleventh amend- 
ment.’® But it then had to face the question of whether violations of 
‘‘state substantive standards which are consistent with, but more ex- 
acting, than the provisions of the federal act’’ were redressable against 
the state (which had upheld the IEP) in federal court.1*1 The court, 
finding that ‘‘the state-federal review apparatus, procedure and stand- 
ards are intertwined with the initial complaint until the final decision,”’ 
rejected the state’s Pennhurst II defense.’ 

A recent Third Circuit case reached a similar result. In Geis v. 
Board of Education of Parsippany-Troy Hills,’* the parents of a retarded 
child successfully sued the state under the EHA. They sought to 
continue their child’s residential placement at a special school despite 
a state decision to place him in classes for students with trainable 
mental retardation.‘ The court found that Congress had intended to 
incorporate state standards of educational opportunity that went ‘‘be- 
yond the minimum [federal] standards’ into EHA.*® Using this incor- 
poration concept, the court distinguished Pennhurst because Geis did 
involve the vindication of federal rights. The fact that benefits which 





that enjoining the official is not enjoining the state. Thus the majority’s focus on using 
federal courts to vindicate or preserve federal rights and leaving plaintiffs to pursue state 
remedies in state courts seems sound even though arguably departing from the language 
(if not the ratio decidendi) of earlier cases. E.g., Worcester County v. Riley, 302 U.S. 
292, 297 (1937). 

186 465 U.S. at 165 n.50 (Stevens, J., dissenting). The majority factually distinguished 
almost all of the precedents. Id. at 109-12 & nn. 18-21. 

187 Td. at 131-32 & n.6 (Stevens, J., dissenting). For cases following Pennhurst, see 
Oneida County v. Oneida Indian Nation, 470 U.S. 1245 (1985); Schuler v. University of Minn., 
788 F.2d 510, 516 (8th Cir. 1986); Sullivan v. University of Miss. Medical Center, 617 


F. Supp. 554, 557 (S.D. Miss. 1985); Hoferek v. University of Mo., 604 F. Supp. 938, 
941 (W.D. Mo. 1985). 
188 775 F.2d 411 (1st Cir. 1985). 
18° 20 U.S.C. §§ 1401-1420 (1982 and Supp. III 1985). 
160 See 20 U.S.C. § 1415(e)(4) (1982) (judicial review in federal court); see also infra 
text accompanying notes 259-265. 
775 F.2d at 422. 
62 Id. at 423. 
774 F.2d 575 (3d Cir. 1985). 
Id. 
8s Td. at 581. 
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EHA protected varied from state to state did not affect the court’s 
decision. 


D. Attacks on State Taxes 


A state’s power to tax and to adjudicate tax challenges in its own 
courts lies at the core of the sovereignty concept. Yet many tax chal- 
lenges to state taxes allege a violation of the federal constitution. This 
section categorizes taxpayer attacks on state tax as actions for refunds, 
for declaratory relief and to enjoin officials from assessing or collecting 
the taxes. 

Courts have dismissed federal court actions which seek state tax 
refunds under the eleventh amendment because they seek recovery from 
the state treasury. This has occurred even if individual tax officials 
are defendants.’*” However, litigants may adjudicate tax refund chal- 
lenges involving federal law in state courts and the United States 
Supreme Court eventually may review the state decision. 

When a litigant seeks injunctive relief in federal court, the court’s 
decision will depend on whether the complaint names the state, its 
taxing agency or individual officials as defendants. Courts have dis- 
missed suits which name only the state or its taxing agency as the 
defendant.**® Under the Ex parte Young doctrine, courts could have 
denied suits which sought recovery only against individual defend- 
ants.’® However, Congress enacted the Three-Judge Court Act of 1910,?”° 
the Federal Declaratory Judgments Act,” and the Tax Injunction Act 
(TIA)’”2 in response to state concerns that the Ex parte Young rule 
would disrupt state governmental functions. TIA states: 


The district courts shall not enjoin, suspend or restrain the as- 
sessment, levy or collection of any tax under State law where a 


plain, speedy and efficient remedy may be had in the courts of 
such State.17 





166 See, e.g., Kennecott Copper Corp. v. State Tax Comm’n, 327 U.S. 573 (1946). 

167 See Ford Motor Co. v. Department of Treas., 323 U.S. 459 (1945); Great Northern 
Life Ins. Co. v. Read, 322 U.S. 47 (1944). 

168 See, e.g., V.O. Motors v. California State Bd. of Equalization, 691 F.2d 871 (9th 
Cir. 1982). 

169 Ex parte Young, 209 U.S. 123 (1908). 

‘70 36 Stat. 1162 (1911), amended 37 Stat. 1013 (1913) and 43 Stat. 938 (1925), 
codified as 28 U.S.C. § 2281, repealed by 90 Stat. 1119 (1976). 

1 28 U.S.C. § 2201 (1982). See generally California v. Grace Brethren Church, 457 
U.S. 393 (1982); Great Lakes Dredge & Dock v. Huffman, 319 U.S. 293 (1943). Both of 
these decisions rejected the use of declaratory judgments to attack the validity of state 
taxes. 

172 28 U.S.C. § 1341 (1982). 


73 The Act only applies to injunctions which would restrain the collection of taxes. 
Id. 
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Although federal tax suits against the state are possible under the Ex 
parte Young doctrine, Congress has narrowed this exception to state 
immunity. 

Numerous cases interpret the meaning of “‘plain, speedy and effi- 
cient remedy.’’ In a unitary tax case, a foreign parent corporation 
brought a tax claim in a federal district court against the California 
Franchise Tax Board. The court accepted the corporation’s argument 
that its subsidiary’s actions in state courts did not provide the corpo- 
ration with a plain, speedy, and efficient remedy. The court noted that 
the subsidiary could not raise a United States constitutional challenge 
to the tax because it conducted only intrastate business.’”* However, 
federal courts have declined to entertain suits for injunctions when the 
state provides actions for refunds.1’5 

The Supreme Court has declared that the state must afford the 
taxpayer certain minimal procedural protections to satisfy the ‘‘plain, 
speedy and efficient’? remedy.’ These protections ensure that the 
plaintiff receives a full hearing and a chance to appeal federal consti- 
tutional issues.1”” A state remedy is not ‘‘efficient’’ if the taxpayer is 
required to file multiple and repetitious lawsuits to litigate one federal 
law principle.‘7* Courts have held that ‘‘speedy’’ is a relative term 
which must be compared with the speed of federal litigation.’”° 

The Supreme Court had described the collection of taxes as a ‘‘vital 


field of [state] financial administration.’’**° Cases and statutes emphasize 
that federal courts may intervene only if state remedies are not available 
or are so cumbersome or delayed that they do not protect federal rights. 


E. Other Federal Court Claims Against States Based on Federal 
Rights 


Federal rights range from fundamental rights which the United 
States Constitution protects explicitly or implicitly’** to rights which 
congressional legislation or agency regulations create. Individuals may 
assert such rights or enforce them in a federal agency.**? Remedies may 





174 Alcan Aluminum Ltd. v. California Franchise Tax Bd., 539 F. Supp. 512 (S.D.N.Y. 
1982); Cf. Capitol Industries-EMI, Inc. v. Bennett, 681 F.2d 1107 (9th Cir. 1982). 

178 See Mandel v. Hutchinson, 494 F.2d 364 (9th Cir. 1974) (violation of equal 
protection and due process clauses alleged with regard to veterans’ property tax exemption 
which was tied to residency). 

178 See Rosewell v. LaSalle Nat’! Bank, 450 U.S. 503, 512-15 (1981) (denial of interest 
on refund held to be substantive rather than procedural). 

177 Id. 

178 See Georgia R.R. & Banking Co. v. Redwine, 342 U.S. 299 (1952). 

179 Rosewell, 450 U.S. at 516-22. 

10 Ford Motor Co. v. Department of Treas., 323 U.S. 459 (1945). 

181 For discussion of implicit or penumbral rights, see Whalen v. Roe, 429 U.S. 589, 
598-99 n.23 (1977), and Griswold v. Connecticut, 381 U.S. 479, 484 (1965). 

2 See, e.g., Title VI of Civil Rights Act of 1964, §§ 706(f), 707(a), (c), 42 U.S.C. 
§§ 2000e-5(f), 2000e-6(a) and (c) (1982). 
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be prospective, such as injunctions, or retrospective, such as make- 
whole or punitive damages.'* A state may waive its eleventh amend- 
ment immunity under certain conditions. Congress itself may enact 
specific exceptions to the eleventh amendment through its powers under 
the fourteenth amendment.’ The remaining section of this article 
separately discusses each of these issues. 


1. Federalism and Waiver 


Federal courts use the term ‘‘waiver’’ in suits involving a state to 
indicate that the state has renounced its eleventh amendment immunity 
from federal suits. Yet the eleventh amendment raises jurisdictional 
issues. Thus, a state may raise the defense at any stage in the proceed- 
ings, including on appeal.'* 

Waiver arises in many situations. Arguably, the states waived their 
immunity from suits seeking redress for the deprivation of federally- 
protected rights when they joined the federal union and accepted a 
constitution with a supremacy clause. As noted, the Supreme Court 
does not support this view.’* Federal courts have decided cases in 
which the plaintiff argued that the context implied that the state waived 
its immunity. For example, the Supreme Court rejected the argument 
that the state waived its immunity under a state statute which allowed 
a litigant to sue the state treasury department in ‘‘any court of com- 
petent jurisdiction.’’*®” The Court reasoned that the state legislature 
intended to limit the scope of the statute to any court within the state’s 
own judicial system.*** The Court stated: 


When we are dealing with the sovereign exemption from judicial 
interference in the vital field of financial administration a clear 





183 E.g., The Equal Pay Act of 1963 has a double damage provision in cases where 
the employer is not in good faith or had no reasonable grounds to believe that its decision 
complied with the Act. 29 U.S.C. §§ 206(d), 216 (1982). 

1% U.S. Const. amend. XIV, § 5 states ‘‘The Congress shall have power to enforce 
by appropriate legislation, the provisions of this article.’’ 

1 See, e.g., Edelman v. Jordan, 415 U.S. 651, 677-78 (1974). One may raise the 
eleventh amendment issue at any time whereas one waives objections to venue or to 
admissibility of evidence if one does not timely object. 

#86 See the dissenting opinions of Justice Brennan in Edelman v. Jordan, 415 U.S. 
651, 687 (1974), and Employees of the Dep’t of Public Health & Welfare v. Department 
of Public Health & Welfare, 411 U.S. 279, 300-01, 320-22 (1973). Justice Brennan authored 
the majority opinion in Parden v. Terminal Ry., 377 U.S. 184 (1964). See infra notes 196-197 
and accompanying text. Critics have interpreted dicta from this decision as implying that 
states surrendered their immunity when they ratified the Constitution. See Field, The Eleventh 
Amendment and Other Sovereign Immunity Doctrines: Congressional Imposition of Suit 
Upon the States, 126 U. Pa. L. Rev. 1203, 1209 (1978). 

187 In. Stat. ANN. § 64-2614(a) (Burns 1943). 

8 Ford Motor Co. v. Department of Treas., 323 U.S. 459 (1945) (Indiana waiver 
statute); Great Northern Life Ins. Co. v. Read, 322 U.S. 47 (1944) (Oklahoma statute 
referring generally to courts having jurisdiction); South Dakota Bd. of Regents v. Hoops, 
624 F. Supp. 1179 (D.S.D. 1986). For other cases dealing specifically with ‘‘sue-and-be- 
sued’”’ statutes pertaining to state agencies, see supra note 73. 
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declaration of the state’s intention to submit its fiscal programs to 
other courts than those of its own creation must be found.'*° 


Courts have refused to interpret broad language in similar state waiver 
statutes as permitting suits in federal courts even in civil rights and 
tort claims.‘ 

There are two types of waiver: express waiver and implied or 
constructive waiver. Express waiver arises under a general or specific 
state waiver of immunity statute or when the state becomes a claimant 
in legal proceedings. Waiver statutes are general if they cover all 
litigation and specific if they cover a particular area. A state which 
participates in litigation, other than as an unwilling defendant, might 
explicitly waive its immunity in a pleading. However, the court prob- 
ably will treat the state’s participation as an implied-in-fact waiver. 

A court must find two elements before it applies the doctrine of 
constructive waiver. First, the court must be able to view the defend- 
ant’s activities against backgrounds of regulatory or funding-eligibility 
schemes. For example, the Supreme Court viewed the state’s operation 
of an interstate railroad against the background of the Commerce Clause 
in Parden v. Terminal Railway.’ Thus, Congress or a federal agency 
must condition the state’s entry into the area upon the state’s consent 
to be sued in federal court.’®? Second, the state must participate in the 
regulated activity. Correlatively, a state may avoid waiver if it avoids 
the activity.* 

Certain activities are so universal and routine that a state govern- 
ment must participate even though these activities may indirectly result 





1° Ford Motor Co. v. Department of Treas., 323 U.S. at 465 (quoting United States 
v. Shaw, 309 U.S. 495, 501 (1940)). See also Kennecott Copper Corp. v. State Tax 
Comm’n, 327 U.S. 573, 577 (1946); cf. Brennan v. University of Kan., 451 F.2d 1287 
(10th Cir. 1971) (need indication of clear consent in state waiver statute). Even the fact 
that the state has taken out liability insurance should not constitute a waiver. See Korgich 
v. Regents of N.M. School of Mines, 582 F.2d 549 (10th Cir. 1978). But see West v. 
Keve, 571 F.2d 158 (3d Cir. 1978) (based on Pajewski v. Perry, 363 A.2d 429 (Del. 1976), 
holding that Delaware statute charging executive branch to obtain liability insurance was 
waiver of immunity). 

190 See, e.g., Mayberry v. Dees, 666 F.2d 502 (4th Cir. 1981), cert. denied, 459 U.S. 
530 (1982) (tenure denial allegedly in retaliation for exercise of speech rights); Hoferek 
v. University of Mo., 604 F. Supp. 938 (W.D. Mo. 1985) (court dismissed action against 
university for employment discrimination). A state waives its immunity as to counter- 
claims or attorney fee awards if it initiates an action in federal court. Cf. Clark v. Barnard, 
108 U.S. 436 (1883) (state as claimant in interpleader action); Aldens, Inc. v. Ryan, 454 
F. Supp. 465 (W.D. Ok. 1976) (counterclaim by state). For an instance of federal court 


waiver through a state court’s construction of the state’s immunity waiver statute, see 
infra note 314. 


1 377 U.S. 184 (1964). 

12 The Court has required that Congress use language which shows that it unmis- 
takably wanted to establish a constructive waiver of the immunity. See infra text 
accompanying notes 221-222 and 243-247. 

193 This type of waiver is analogous to constructive consent to in-state suit arising 
out of nonresident motorist acts and registration of foreign corporation statutes. 
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in constructive waiver. For example, states must participate in employ- 
ment, law enforcement and publishing, yet subject themselves to federal 
discrimination, civil rights and copyright law under the doctrine of 
constructive waiver. The doctrine seems less compelling in these con- 
texts. 

Until recently, the landmark case in the area of constructive waiver 
was Parden v. Terminal Railway.’™ Plaintiffs, injured while working 
as employees of a state-owned railroad, successfully sued under the 
Federal Employer’s Liability Act (FELA)* in a federal court. The 
Supreme Court held that Alabama had waived its federal court immu- 
nity because it affected interstate commerce by operating a for-profit 
railroad. The court also reasoned that Alabama ‘‘surrendered a portion 
of [its] sovereignty when [it and the other states] granted Congress the 
power to regulate commerce.’’*** The Court then linked this abstraction 
to the concrete activity of railroading and stated: 


[A] State’s operation of a railroad in interstate commerce ‘‘must 
be in subordination to the power to regulate . . . [such commerce] 
which has been granted specifically to the national government. 
The sovereign power of the states is necessarily diminished to the 
extent of the grants of power to the federal government... .’’*” 


The majority concluded that the syate consented to a suit under FELA 
because the state began operating its interstate railroad almost twenty 
years after Congress enacted FELA.’® 

The dissenters in Parden agreed that Congress could limit state 
immunity under its Commerce Clause powers. However, they argued 
that the courts could intrude on state immunity only when Congress 
had evidenced its intent with ‘‘unmistakable clarity.’ They noted 
that nothing in the legislative history of FELA suggests that Congress 
considered the impact of the Act on state immunity.?°° 

The Supreme Court has relied on different factors to determine 
whether a state has waived its immunity. In Petty v. Tennessee-Missouri 





4 377 U.S. 184 (1964). Plaintiffs were residents of Alabama so the case was 
technically under the Hans gloss, but it is routinely cited as an eleventh amendment 
precedent. Hans v. Louisiana, 134 U.S. 1 (1890). 

15 Plaintiffs could have sued, however, in state court under the FELA. 45 U.S.C. § 
56 (1982). See Mondou v. New York, N.H. & H.R.R., 223 U.S. 1, 56-59 (1912). 

196 377 U.S. at 191. 

197 Id. (quoting from United States v. California, 297 U.S. 175, 184 (1936)). 

198 377 U.S. at 192. 

9 Id. at 198-99 (White, J., dissenting). The FELA uses the expression ‘‘every 
common carrier by railroad.’’ 

200 Id. at 199. Although Congress set up the conditions of constructive waiver, the 
dissenters argued this should occur ‘‘only when Congress has clearly considered the 
problem and expressly declared that any State which undertakes given regulable conduct 
will be deemed thereby to have waived its immunity.’’ Id. at 198-99. 
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Bridge Commission" the Supreme Court upheld federal court jurisdic- 
tion on the basis of waiver in a case similar to Parden. In Petty, 
plaintiffs sued the state for the death of a state employee (who drowned 
while operating a ferryboat) under the federal Jones Act which regulates 
employer liability in navigable waters.”°* Congress relied on its interstate 
commerce and navigable waters regulatory power when it passed the 
Jones Act. Also, Congress could approve and condition any interstate 
compacts concerning bridges or ferries under the General Bridge Act.?° 
Congress had approved of the compact in Petty on condition that 
nothing therein would ‘‘impair or diminish any .. . jurisdiction’ of 
the federal courts.” This condition established an even clearer basis 
for waiver. However, a district court denied federal court jurisdiction 
in a case in which Congress neither required this approval nor attached 
such a condition.” 

The Supreme Court recently reconsidered waiver in Atascadero 
State Hospital v. Scanlon.?°° Between Parden and Atascadero, more 
Justices on the Court had aligned themselves with the view that courts 
needed unequivocal evidence of congressional intent to condition par- 
ticipation in federally subsidized activity on waiver of federal court 
immunity.?°’ Arguably, the Parden court intended to limit the implied 
waiver doctrine to areas where the state carried on less traditional 
governmental activities, such as for-profit railroading.?°* It was becoming 
increasingly clear that a state which accepted federal funding?” or 
which engaged in activities in areas in which Congress deliberately 
had subjected states to federal regulation?’° did not waive its immunity. 

In Atascadero, the plaintiff sued a California state hospital in federal 
court for alleged handicap discrimination against him as a job applicant. 
The state had received funds used to operate the hospital under the 
federal Rehabilitation Act.?** The Act provided private remedies against 
anyone who practiced discrimination and received federal funds. The 
implementing regulations explicitly included states and state agencies. 
However, the Court held that the Act fell ‘‘far short of manifesting a 





359 U.S. 275 (1959). 

46 U.S.C. § 688 (1982). 

33 U.S.C. § 525 (1982). 

63 Stat. 930 (1949). 

The fact that the state obtained federal funds to construct an interstate bridge 
was insufficient to constitute a waiver under the Parden rule. DeLong Corp. v. Oregon 
State Highway Comm’n, 233 F. Supp. 7 (D. Or. 1964). 

206 473 U.S. 234 (1985). 

207 See Employees of the Dep’t of Public Health & Welfare, 411 U.S. at 279; Edelman 
v. Jordan, 415 U.S. 651 (1974). 

208 See Baker, supra note 2, at 169. 

20° Florida Dep’t of Health v. Florida Nursing Home Ass’n, 450 U.S. 147, 150 (1981); 
Edelman, 415 U.S. at 651; DeLong 233 F. Supp. at 7. 

210 See Employees of the Dep’t of Public Health & Welfare, 411 U.S. at 279. 

211 Scanlon v. Atascadero State Hosp., 735 F.2d 359, 360 (9th Cir. 1984). 
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clear intent to condition participation in the programs funded under 
the Act on a State’s consent to waive its constitutional immunity.’’?12 

Whether courts refer to their analysis as ‘‘federalistic’’ balancing?’ 
or the ‘‘vindication of federal rights,’’?* ‘‘waiver’’ is no longer the 
appropriate term.?** The following discussion employs ‘‘abrogation’’, a 
more meaningful term. 


2. Congressional Overrides of the Eleventh Amendment 


It is unclear whether and, if so, how Congress can override eleventh 
amendment constraints. Clearly Congress must rely on a co-equal source 
to authorize its actions. A:‘icle II is not a plausible source because of 
the legislative history surrounding the eleventh amendment. The spend- 
ing, the commerce, the foreign affairs, and the necessary and proper 
- clauses?’* have been urged as plausible sources. 

The Supreme Court has rejected these suggestions.?’” However, one 
court of appeals relied on Congress’s power to regulate commerce with 
the Indian tribes under the Commerce Clause to find an implied abro- 
gation of the immunity.”** The court looked to a statute which gave 
district courts jurisdiction over ‘‘all civil actions brought by any Indian 
tribe ... wherein the matter in controversy arises under ... United 
States laws or treaties.’’?*® The court also relied on sections from the 


1783 Proclamation of the Continental Congress and a 1784 Indian 
treaty. 

Several factors are important in federal statute cases. First, one 
must determine whether the parties seek prospective relief or damages. 
Second, one must consider how clearly Congress articulated the vul- 
nerability of the state to federal suit. Third, one must determine whether 
the state is constitutionally immune from suits by its own citizens. 





212 Atascadero State Hosp. v. Scanlon, 105 S. Ct. 3142, 3150 (1985). See also Sullivan 
v. University of Mo. Medical Center, 617 F. Supp. 554 (S.D. Miss. 1985). 

213 See Baker, supra note 2, at 172-88. 

214 Pennhurst State School & Hosp. v. Halderman, 465 U.S. 89, 106, 118-19 (1984). 

218 Courts interchange the expressions ‘‘waiver’’ and ‘‘abrogation.’’ ‘‘Waiver’’ refers 
to the states’ partial surrender of their sovereignty when they joined the union or ratified 
the Constitution and its amendments. See infra text accompanying notes 241 and 252. 

216 U.S. Const. art. I, § 8. 

217 See Employees of the Dep’t of Public Health & Welfare, 411 U.S. at 287 (Com- 
merce Clause); Pennhurst State School & Hosp. v. Halderman, 451 U.S. 1, 17, 24, 53 
(1981) (spending power); Monaco v. Mississippi, 292 U.S. 313, 331 (1934) (foreign affairs 
power). But see Justice Brennan’s dissent in Employees of the Dep’t of Public Health & 
Welfare, 411 U.S. at 321-23, and the dissenting opinions in Parden v. Terminal Ry., 377 
U.S. 184, 198 (1964). 

218 See Oneida Indian Nation v. New York, 691 F.2d 1070, 1079-80 (2d Cir. 1982) 
(citing U.S. Const. art I, § 8, cl. 3); see also Palila v. Hawaii Dep’t of Land & Natural 
Resources, 471 F. Supp. 985 (D. Haw. 1979), aff'd, 639 F.2d 495 (9th Cir. 1981) 
(Convention on Nature Protection and Wildlife Preservation in the Western Hemisphere). 

219 Td. (citing 28 U.S.C. § 1362). 
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Finally, one must determine whether the statute derives its authority 
from the fourteenth amendment. 


a) The Injunction Exception 


Part 4 of this division addresses the injunction exception to eleventh 
amendment immunity under Ex parte Young.”° Generally, Congress 
can provide injunctive relief against states in federal courts. Further- 
more, a litigant may avoid the need for an explicit federal statutory 
abrogation of the immunity by suing to enjoin a state official from 
acting unconstitutionally. 


b) Congress’s Articulated Abrogation 


A court will not necessarily find that Congress abrogated the states’ 
immunity even if Congress has clearly articulated its intent. A court 
will not lightly infer an intrusion of such significance to state sover- 
eignty.?"1 Nor will a court infer an intrusion if Congress neither dis- 
cussed nor explored the eleventh amendment ramifications, even if the 
statute literally provides for a federal cause of action.?2? 


c) Constitutional Immunity With a Citizen Plaintiff 

The eleventh amendment does not literally apply if the plaintiff is 
a citizen of the state. Yet the Supreme Court has suggested that the 
states have a constitutional immunity from such federal court suits.?? 
Arguably, this theory emanates from the tenth amendment.?** Yet the 


Court recently rejected the tenth amendment as a basis for immunity 
in federal?*> and sister-state courts.??° 

Several theories raise the source and reach of state immunity. One 
theory suggests that Congress intended Article III to ensure that federal 
courts could entertain a suit against a state only if the state consented.??” 
This theory argues that the states impliedly conditioned their entry into 





220 209 U.S. 123 (1908). 

221 See Atascadero, 105 S. Ct. at 3148. 

222 Quern v. Jordan, 440 U.S. 332, 342 (1979); Employees of the Dep’t of Public 
Health & Welfare, 411 U.S. at 285 (1973). 

223 F.g., Hans v. Louisiana, 134 U.S. 1 (1890) (speaking of the omission of citizen 
suits as ‘‘inadvertent’’); see also Pennhurst State School & Hosp. v. Halderman, 465 U.S. 
89 (1984); Employees of the Dep’t of Public Health & Welfare, 411 U.S. at 291-92 
(Marshall, J., concurring); Skehan v. Bloomsburg State College, 669 F.2d 142, 149 (3d 
Cir. 1982). 

224 ‘The powers not delegated to the United States by the Constitution, nor prohib- 
ited by it to the States, are reserved to the States respectively, or to the people.’’ U.S. 
ConsT. amend X. 

228 Garcia v. San Antonio Mun. Transit Auth., 469 U.S. 528 (1985). See also 
Atascadero, 105 S. Ct. at 3179 (Blackmun, J., dissenting); Peel v. Florida Dep’t of Trans., 
600 F.2d 1070, 1082-83 (5th Cir. 1979) (Congress’s war powers held not subordinate to 
tenth amendment (quoting National League of Cities v. Usery, 426 U.S. 833, 854 n.18 
(1976))). 

226 Nevada v. Hall, 440 U.S. 410 (1979). 

27 Cf. Monaco v. Mississippi, 292 U.S. 313, 323-25 (1934) (discusssion of James 
Madison speech at the Virginia Ratification Convention, 3 ELuIot’s DEBATES 533). 
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the union on this intention.??® However, Professors Field and Nowak 
cite comments by Edmund Randolph and James Wilson, both members 
of the Committee on Detail at the federal Constitutional Convention, 
suggesting that the drafters intended Article III to be unconditional.?° 
Another theory urges that the eleventh amendment merely constrains 
federal courts from accepting jurisdiction of just any suit against a 
state. This theory argues that the amendment does not prohibit Congress 
in exercise of its legislative power from creating rights enforceable in 
federal courts.?° This theory also envisions Article III jurisdiction as 
pertaining only to suits in which a waiver is present. 

The Supreme Court’s decision in Nevada v. Hall?** undermines the 
theory that the states retained their sovereign immunity despite their 
entry into the federal union. In Hall, the Court upheld an award from 
a California court for a Californian against Nevada in a tort suit. The 
court rejected Nevada’s defense of sovereign immunity. The court found 
no constitutional support for Nevada’s argument because the eleventh 
amendment was inapplicable.”*? The majority placed the decision on a 
broad footing and held that participation in the federal union neither 
shielded Nevada nor prohibited California from asserting jurisdiction.?* 
It was surely a central concern of the states that the courts of the new 
federal union not overzealously entertain suits against them. Yet it 
seems an even greater insult to and interference with state government 


to be subjected to suit without consent?** in the courts of another co- 





228 THE FEDERALIST, No. 81, at 487-88 (A. Hamilton) (Mentor ed. 1961). 

229 See Field, supra note 186, at 539-31; Nowak, supra note 7, at 1423-25; see also 
Fitzpatrick v. Bitzer, 427 U.S. 452, 457-58 (1976) (Brennan, J., concurring). 

230 See Tribe, Intergovernmental Immunities in Litigation, Taxation, and Regulation: 
Separation of Powers Issues in Controversies About Federalism, 89 Harv. L. REv. 682, 
693-99 (1976); Nowak, supra note 7, at 1441-45; L. TripE, AMERICAN CONSTITUTIONAL LAW 
139-43 (1978). 

21 440 U.S. 410 (1979). 

232 Justice Powell, who wrote the majority opinion and found immunity in Pennhurst, 
465 U.S. 89 (1984), voted with the majority and found no immunity in Hall, 440 U.S. 
410 (1979). Justice Blackmun dissented and found immunity in Hall, but found no 
immunity in Pennhurst. Justice White also voted on opposite sides in both cases. 

The Court could have relied on implied waiver arguments or on the discretionary/ 
ministerial distinction because the state’s employee negligently caused the accident while 
driving to California. See CaL. VEH. CopE § 17451 (quoted in 440 U.S. at 412 n.1). 

Cases which construe Oregon’s discretionary act immunity law (Or. Rev. Strat. § 
30.265(3)(c) (1985)) are illustrative. See Saracco v. Multnomah County, 50 Or. App. 145, 
622 P.2d 1118 (1981); Stevenson v. Oregon, 290 Or. 3, 619 P.2d 247 (1980); Smith v. 
Cooper, 256 Or. 485, 475 P.2d 78 (1970). 

233 The Court implied that cne state could defer to another state’s immunity as a 
matter of comity but need not dc so because of any constitutional mandate. 440 U.S. at 
425. The majority left the door cpen for limited future restrictions in a footnote in which 
it mentioned ‘‘substantial threats to our system of cooperative federalism.’’ 440 U.S. at 
424 n.24. 

234 In Hall, the California court had used its choice of law methodology to reject 
Nevada law on limited governmental liability in favor of California’s unlimited exposure. 
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equal member of the federal union. Hall implied that a state has no 
inherent immunity under the amendment and that citizens may sue 
states in federal courts. However, Pennhurst?** and Atascadero*** upheld 
states’ inherent immunity under the amendment. 


d) Fourteenth Amendment Authority 
1) The Employment Context 


In contrast with the federal courts’ lack of jurisdiction in causes of 
action derived from other sources of legislative power, federal courts 
have jurisdiction over suits involving federal rights under the Civil War 
and universal suffrage amendments.”*” In Fitzpatrick v. Bitzer,?** the 
Supreme Court adjudicated an employment discrimination claim under 
Title VII of the Civil Rights Act of 1964.29 Justice Rehnquist stated ~ nat 
Congress acted under its explicit fourteenth amendment power when 
it enacted Title VII.2° He quoted the following analysis which justified 
the corresponding diminution of state power: 


The prohibitions of the [flourteenth [aJmendment ... are to a 
degree restrictions of state power. It is these which Congress is 
empowered to enforce. ... Such enforcement is no invasion of 
State sovereignty. No law can be, which the people of the States 
have, by the Constitution of the United States, empowered Con- 
gress to enact. . . . [A State cannot] deny to the general government 


the right to exercise all its granted powers, though they may 
interfere with the full enjoyment of rights she would have if those 
powers had not been thus granted. Indeed every addition of power 
to the general government involves a corresponding diminution 
of the governmental powers of the States.?*? 





The court impliedly accepted the comparative impairment methodology used by California 
(see Bernhard v. Harrah’s Club, 16 Cal.3d 313, 546 P.2d 719 (1976)) when it said, ‘‘Suits 
involving traffic accidents occurring outside of Nevada can hardly interfere with Nevada’s 
capacity to fulfill its own sovereign responsibilities.’’ 440 U.S. 410, 424 n.24. The conflict 
could have been resolved in California’s favor under a lex fori approach. However, the 
possibility of such an adverse choice departs from the comity concept of reciprocally 
honoring sovereignty attributes. See Tramontana v. S.A. Empress de Viacao Aerea Rio 
Grandense, 350 F.2d 468 (D.C. Cir. 1965); Simmons v. Montana, 670 P.2d 1372 (1983) 
(comity to Oregon). But see Topliff v. Oregon (Thurston County Sup. Ct., Wash., Docket 
No. 84-2-017222-5) (trial court’s unpublished ruling denying motion to dismiss on 
governmental immunity grounds). 

235 465 U.S. 89, 99 (1984). For the procedural context of Pennhurst II, see supra 
text accompanying note 149. 

236 473 U.S. 234 (1985). 

237 U.S. Const. amend. XIII, § 2; amend. XIV, § 5; amend. XV, § 2; amend. XIX. 

238 427 U.S. 445 (1976). 

239 42 U.S.C. § 2000e (1982). 

240 427 U.S. at 447, 453 n.9. See also Shawer v. Indiana Univ. of Pa., 602 F.2d 
1161 (3d Cir. 1979). But see United Steelworkers v. Weber, 443 U.S. 193, 206 n.6 (1979). 

241 427 U.S. at 454-55 (quoting from Ex parte Virginia, 100 U.S. 339, 346-48 (1880)). 
But see Hutto v. Finney, 437 U.S. 678, 704-10, (1978) (dissent by Rehnquist, Powell, 
Burger and White, who would additionally have required waiver or consent by the state). 
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The Court found that Title VII limited state sovereignty because Con- 
gress enacted it under the Equal Protection Clause of the fourteenth 
amendment. This interpretation may mean that legislation which Con- 
gress did not enact under the fourteenth amendment is less likely to 
override the eleventh amendment. For example, a court might view an 
attempt to enforce legislation which Congress enacted under the Com- 
merce Clause or the Spending Clause as general legislation which 
Congress did not intend to constrain state governments.” 

The Government Employees?** case involved state hospital employ- 
ees who attempted to recover overtime pay under the Fair Labor 
Standards Act (FLSA).?4* The Supreme Court sustained the eleventh 
amendment defense. The Court found that Congress enacted the over- 
time pay provisions under its Commerce Clause power.”*® The Court 
distinguished between Government Employees and Parde. by focusing 
on the fact that the state in Parden engaged in for-profit activities. It 
then articulated a ‘‘clear language’’ requirement to show Congressional 
intent to abrogate the state’s immunity.7** The Court implied that had 
Congress used sufficiently clear language in the FLSA, it could have 
overridden the state’s immunity even though it was not acting under 
the fourteenth amendment.?*’ 

In Peel v. Florida Department of Transportation,?** the Court of 
Appeals for the Fifth Circuit held that the plaintiff, a National Guards- 
man, could bring suit against his employer, a state agency, in federal 
court for reinstatement and back pay. The agency fired him for taking 
active duty leave in excess of that allowed by Florida law. The suit 
was based on the Veterans Reemployment Rights Act (VRRA), which 
provides for federal court enforcement against state employers.”*? In 
Peel, Judge Tjoflat reviewed the merger of the consent requirement 





242 See 427 U.S. at 456; Guardians Ass’n v. Civil Service Comm’n, 463 U.S. 582, 
596-97 (1983) (determining whether a private cause of action was created); Cory v. 
White, 457 U.S. 85(1982). 

243 Employees of the Dep’t of Pub. Health & Welfare of Mo. v. Department of Pub. 
Health & Welfare of Mo., 411 U.S. 279 (1973). 

244 Id. The FLSA is codified at 29 U.S.C. § 201 (1982). 

248 411 U.S. at 282-83. Congress enacted the Equal Pay Act (29 U.S.C. § 206(d)) as 
an amendment to the FLSA under the fourteenth amendment, § 5 powers insofar as it 
applies to state government units as employers. See C. SULLIVAN, M. ZIMMER & R. RICHARDS, 
FEDERAL STATUTORY LAW UF EMPLOYMENT DISCRIMINATION § 10.2 (1980). 

246 411 U.S. at 284-85. The clear language requirement of Parden arguably supports 
the view that the states relinquished sufficient power when they ratified the Constitution 
and its amendments so that Congress could abrogate their immunity to suit. 

247 Justice Marshall, in his dissent, argued that Congress could have overridden the 
immunity with sufficiently clear language. Id. at 288-89. In Atascadero State Hospital v. 
Scalon, 473 U.S. 234, 246 (1985), the Court reaffirmed the clear language requirement and 
held the Rehabilitation Act’s ‘‘general authorization for suit in federal court . . . [not to 
be] the kind of unequivocal statutory language sufficient to abrogate the eleventh amend- 
ment.”’ 

2 600 F.2d 1070 (5th Cir. 1979). 

49 38 U.S.C. §§ 2021-26 (1982). 
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which pertained only to states with the clear language requirement 
which pertained only to Congress. He concluded that a state’s construc- 
tive consent alone was insufficient to abrogate a state’s immunity.?°° 
The ‘‘mere fact that a State participates in a [federal] program ... is 
not sufficient to establish consent. . . .’’*°' However, he found that the 
states conditionally waived their immunity when they joined the union. 
In other words, states generally renounced their immunity when they 
joined the union and agreed that Congress could specifically abrogate 
their immunity when it exercised its powers under Article I or under 
specific amendments.”** Judge Tjoflat found that the VRRA emanated 
from Congress’s powers under the War Powers Clause. He found that 
these powers were ‘‘supreme,’’ ‘‘central’’ and ‘‘transcendental’’ and 
not subject to being ‘‘impaired by any later provision of the constitution 
or by any of the amendments.’’?** Thus, the VRRA explicitly abrogated 
the state’s immunity.” 

Peel offered a strong foundation upon which to build a conditional 
waiver doctrine. It is questionable whether courts would or should 
recognize Congress’s ability to abrogate States’ immunity in cases which 
arise from the vast expanses of the Commerce Clause. A state could 
not have foreseen that ‘‘joining the union’’ would lead to the multi- 
plicity of federal court exposures that could arise out of Commerce 
Clause legislation. 


2) The Copyright Context 


Lower courts disagree on federal court enforcement of copyrights 
against state defendants. The Ninth Circuit construed the ‘‘any person’’ 
phrase of the 1909 Copyright Act to include states.?5° The court stated 
that ‘‘the abrogation of a state’s eleventh amendment immunity is 
inherent in the [clopyright and [p]atent [c]lause [of the United States 
Constitution] and the Copyright Act.’’?5* In contrast, a recent district 
court opinion construed the correlative phrase ‘‘anyone’’ in the 1976 
federal Copyright Act not to include states.?°’ It held ‘that Congress can 





28° The Court relied heavily on Edelman v. Jordan, 415 U.S. 651 (1974). 

51 Peel v. Florida, 600 F.2d at 1077 (quoting from Edelman, 415 U.S. at 672-73). 
See also Atascadero, 473 U.S. at 234. 

22 600 F.2d at 108Q. Critics have reasoned that states accepted this compromise 
because they would be represented politically in Congress. Although litigation may affect 
the states individually, a threat to one state is also a threat to other states. The collective 
power of the states’ Congressmen would foreclose any such threat. For a discussion of 


Professor Wechsler’s theories of political balance through Congress, see Baker, supra 
note 2, at 182-84. 


253 600 F.2d at 1081. 

*¢ 600 F.2d at 1081 (quoting from Lichter v. United States, 334 U.S. 742, 781 (1948) 
(involving fifth amendment rather than eleventh or fourteenth)). 

288 Mills Music v. Arizona, 591 F.2d 1278, 1285 (9th Cir. 1979). 

256 Td. at 1285. 


*7 Richard Anderson Photography v. Radford Univ., 230 U.S.Pat.Q. 54 (W.D. Va. 
1986). 
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abrogate the eleventh amendment only when it acts under its section 
five powers in the fourteenth amendment, which enable Congress to 
enforce the Constitution by appropriate legislation. A major difficulty 
with this view is that enforcement of federal copyrights or patents is 
limited to federal courts.25* Congress conferred exclusive jurisdiction 
over the Copyright Act to the federal courts in the Judiciary Title. A 
potential litigant would be thus unable to enforce his rights under the 
Act if a state were the defendant and invoked the immunity. 

Because of the obvious desirability of central registration and uni- 
form enforcement in light of nationwide marketing and publication, the 
Copyright and Patent Clause should be treated as a sufficient predicate 
for congressional abrogation. Consistent with the clear language rule, 
Congress should amend the Copyright Act to specifically include state 
infringers as potential defendants. Even if courts were to embrace the 
argument that the Copyright and Patent Clause did not shift power to 
the federal government to the same degree as the fourteenth amendment, 
the rights-without-remedy result would be unacceptable. Congress should 
then amend the jurisdictional statute to provide for concurrent juris- 
diction in state courts where state defendants are joined. This would 
offer an escape valve to plaintiffs. 


3) The Education Context 


A recent Eighth Circuit Court of Appeals case*® involved a suit 
against the state based on the Education for All Handicapped Children 
Act of 1975 (EAHCA).?© The court found that Congress intended to 
confer jurisdiction to privately enforce the Act in federal courts. The 
court assumed the Congress passed EAHCA under its fourteenth amend- 
ment powers. The court did not find that the state had waived its 
immunity and rejected any waiver which was based on the state’s 
participation in a federally-funded program.”*' The court tersely found 
no intent of Congress to abrogate the states’ immunity. Therefore, the 
eleventh amendment prevented the federal courts from exercising ju- 
risdiction.?® 

A district court subsequently reached a contrary result under the 
same statute.?** The court analogized EAHCA to Title VII: 


[Even though Title VII] contained no specific language abrogating 
eleventh amendment immunity as such, the statutory history which 
focused on the question of state liability demonstrated that Con- 
gress intended states to be subject to liability. ... Congress has 
plenary power to enforce the fourteenth amendment by limiting 





28 U.S.C. § 1338(a) (1982). 

Miener v. Missouri, 673 F.2d 969 (8th Cir. 1982). 

20 U.S.C. § 401 (1982). 

673 F.2d at 981. 

Id. 

Parks v. Pavkovic, 536 F. Supp. 296 (N.D. Ill. 1982). 
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the ... eleventh amendment. ... What is required is a clear 
indication that Congress has considered the federalism interests 
protected by the eleventh amendment, and determined that they 
should give way.”™ 


The court endorsed a more relaxed test for congressional intent than 
the clear language requirement in cases which interpreted legislation 
enacted under Congress’s fourteenth amendment power.?® Under either 
test, the court held that the fact that federal courts could adjudicate 
civil actions which involved states without considering the amount in 
controversy manifested the requisite intent to abrogate. The district 
court awarded monetary damages. 

The Seventh Circuit reversed, holding that the district court did 
not have the right to award damages under the EAHCA.”®* The court 
interpreted EAHCA’s provision for federal jurisdiction over civil suits 
as follows: 


[T]he subsection on judicial relief appears in a section cap- 
tioned ‘Procedural Safeguards,’ .. . and is stated in terms of the 
rights of a ‘party aggrieved.’ This suggests that the civil action 

. may have been intended merely to authorize judicial review 
of agency action, and not to create a right to seek damages .... 
It seems unlikely, moreover, that a majority of the Congress would 
have wanted to authorize federal courts to impose on the states 
potentially heavy monetary liabilities at the behest of private 
plaintiffs, especially when injunctive relief alone, directed as it 
usually will be to requiring the states to maintain expensive 
programs, will impose such liabilities indirectly.?° 


The court, nevertheless, upheld the district court’s order that the state 
reimburse the retarded children’s parents’ expenses incurred for room 





264 Td. at 308-09. See also Department of Educ. v. Katherine D., 727 F.2d 809 (9th 
Cir. 1983) (finding waiver under Mills Music, 591 F.2d 1278, 1283 (9th Cir. 1979) (test 
when state accepted EAHCA funding)); David D. v. Dartmouth School Comm’n, 775 F.2d 
411 (ist Cir. 1985) (discussed supra text accompanying notes 158-159). General, though 
inclusive, expressions such as ‘‘all employees’’ or ‘‘every carrier’ (see Parden v. Terminal 
Ry., 377 U.S. 184 (1964)) probably are insufficient by themselves to show a ‘‘considered 
. .. determination’ by Congress. See United States v. Union Gas, 792 F.2d 372 (3d Cir. 
1986) (rejecting abrogation based on ‘‘all persons’’ phraseology). 

265 536 F. Supp. at 310. 

266 Parks v. Pavkovic, 753 F.2d 1397 (7th Cir. 1985). 

267 Id. at 1407. In Gomez v. Illinois State Bd. of Educ., 811 F.2d 1030, 1035-38 (7th 
Cir. 1987), the question was whether the Equal Educational Opportunities Act of 1974, 20 
U.S.C. §§ 1701 et seq. (1982), constituted an abrogation of the immunity. The court found 
that Congress had acted under its fourteenth amendment, § 5 powers and had conferred 
a private right of action. Id. at § 1706. It held that Congress had explicitly anticipated that 
compliance with (or its opposite, violation of) the Act was to be by state as well as local 
educational agencies. Id. at §§ 1720(a), 3381(k). The court distinguished actions brought 
under the less specific provisions of Title VI of the Civil Rights Act of 1964 (42 U.S.C. §§ 
2000d to 2000d-4) where no abrogation could be supported. Cf. Gary A. v. New Trier High 
School Dist. No. 203, 796 F.2d 940 (7th Cir. 1986). 
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and board at training institutions. The court reasoned that this payment 


was ancillary to prospective equitable relief even though it covered past 
costs.7° 


4) The Environmental Context 


A recent case in the Third Circuit?®* involved the Comprehensive 
Environmental Response, Compensation and Liability Act (CERCLA),?”° 
which provided for third-party actions. A private utility company had 
deposited tar into the ground as a residue of gas processing. The United 
States sued a company to remove the tar from a nearby creek, and the 
company attempted to join Pennsylvania as a third-party defendant, 
alleging that the state’s excavations in building a levy were an inter- 
vening cause. The court adopted the clear language test for abrogation 
and stated, ‘‘[Courts] should be ‘hesitant to presume congressional 
awareness’ of [e]leventh [a]mendment consequences of a statute that 
does not make express provision for monetary recovery against the 
States.’’?”? The majority noted that a waiver of the federal government’s 
immunity—unlike the alleged abrogation of state immunity—was found 
in a subsection dedicated to that specific purpose.?”? The majority found 
that the fact that ‘‘any person’’ could be impleaded under the Act and 
that the Act defined ‘‘any person’’ to include states was insufficient 
evidence of intent to abrogate. Furthermore, the legislative history 
indicated that Congress in enacting CERCLA had not considered the 
eleventh amendment.?” 

Courts may tend to rely on the relaxed standard approach when 
the asserted federal rights derive from the fourteenth amendment. 
However, broad language in congressional acts inadvertently may erode 
state sovereignty because Congress seldom considers eleventh amend- 
ment concerns in drafting and debating bills. Congress must have both 
the power and the intent to override the eleventh amendment. Courts 


will and should retain the clear language requirement as a principal tool 
in abrogation analysis. 


3. Enforcement of Fundamental Rights 


One may challenge state actions which violate federal civil rights 





268 Id. at 1408. The court reasoned that if the parents could not ‘‘come up with the 
money, their children will be ordered out of the institutions. The permanent injunction 
will be thwarted—all the more clearly since the institutions will not take the children 
back so long as their bills are unpaid.’’ Id. See also infra text accompanying notes 327- 
339. 

69 United States v. Union Gas, 792 F.2d 372 (3d Cir. 1986). 

270 42 U.S.C. §§ 9601-57 (1982). 

271 792 F.2d at 377 (quoting from Hutto v. Finney 437 U.S. 678, 706 (1978) (Powell, 
J., concurring in part, dissenting inpart)). See also id. at 381 & n.16. 

272 Id. at 379-80. 

273 See also Allegheny County Sanitary Auth. v. Environmental Protection Agency, 
732 F.2d 1167 (3d Cir. 1984) (finding no private cause of action created in federal Water 
Pollution Control Act, let alone an abrogation of eleventh amendment immunity). 
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such as equal protection, due process, freedom of speech or religion, 
freedom from unreasonable search and seizure, freedom from cruel and 
unusual punishment and freedom from impairment of vested contractual 
rights. One may vindicate such rights in state courts, but it is unclear 
to what extent federal courts may provide redress for constitutional 
claims. It is also unclear whether section 1983 abrogates a state’s 
immunity in federal court. 

A district court could assert jurisdiction over a continental claim 
under the general federal question statute, section 1331,?7* but would 
probably assert such jurisdiction under section 1343.?”° The third sub- 
section of section 1343 provides federal jurisdiction over state officials 
in certain circumstances: 


[T]he district courts shall have original jurisdiction of any civil 
action authorized by law to be commenced by any person .... 
to redress the deprivation, under color of state law ... of any 
right, privilege or immunity secured by the Constitution ... or 
by any Act of Congress providing for equal rights. . . .?”6 


This statute establishes federal jurisdiction over actions against a state 
official whom a litigant sues in the official’s individual capacity?” or 
over actions for injunctive relief against a state official in his official 
capacity when that person acts contrary to the federal constitution.?”* 
However, courts have not interpreted section 1343 as a congressional 
abrogation of the state’s immunity. 


a) Suits Not Using Section 1983 


The Supreme Court in Mt. Healthy School District v. Doyle?” 
allowed a district court to hear a constitutional claim under section 
1331. A teacher, Doyle, sued the school district board in a district 
court, contending that the board had not renewed his teaching contract 
in retaliation for his exercise of first amendment rights. Doyle had been 
an official of the local teachers’ association and had leaked an internal 
memo on a proposed teachers’ dress code to the media. The Court held 
that the district court had jurisdiction under section 1331.78 The Court 
found that the local board could not assert the eleventh amendment 
because the state did not, under Ohio Law, include political subdivi- 
sions and the local board was more like a county than an arm of the 





274 See 42 U.S.C. § 1983 (1982), which provides, ‘‘The district courts shall have 
original jurisdiction of all civil actions arising under the constitution, laws or treaties of 
the United States.’” No minimum jurisdictional amount is required. 

273 See 28 U.S.C. § 1343 (1976). 

Id. 

See infra text accompanying notes 317-322. 

See supra text accompanying notes 119-123 and 151-157. 
429 U.S. 274 (1977). 

Id. at 276-77. 
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state.?*1 It then ‘‘assume[d] without deciding’’ that Doyle could present 
a first amendment claim under section 1331.?° 

The Court upheld the eleventh amendment defense in early Con- 
tracts Clause cases.”** Litigants bring most impairment of contract claims 
in state courts. Such claims reach federal court either through appellate 
review of a state supreme court?* or through actions for injunctive cr 
declaratory relief against a state official.?* 

Edelman v. Jordan?** involved a federal class action which alleged 
that state officials who administered the Illinois Aid to the Aged, Blind 
and Disabled Program (AABD) had denied class members equal protec- 
tion of the law through their dilatory processing of applications. The 
Supreme Court held that the state’s Hans immunity foreclosed the 
plaintiffs’ attempt to obtain any benefits which the program wrongfully 
had withheld. The Court reasoned that the claim in Edelman was 
retroactive in effect and distinguished Ex parte Young by noting that 
Ex parte Young allowed only prospective relief. The Court was influ- 
enced by the fact that the requested judgment would require funds 
which ‘‘must inevitably come from the general revenues of the state’’ 
even if the suit was nominally against a state official.28” The Court 
allowed prospective relief even though it might result in increased state 
spending because any budget increases or reallocations were seen as a 
permissible ancillary effect. Edelman stands for the principle that an 


equal protection claim alone cannot overcome a state’s immunity.?® 





81 This decision antedated Monell v. Department of Social Servs. of the City of 
New York, 436 U.S. 658 (1978) (discussed infra at note 305 and accompanying text). 
Therefore, the Court recognized that § 1983 would not apply against the School Board. 

202 429 U.S. at 279. See Milliken v. Bradley, 433 U.S. 267, 290 n.23 (1977) (Court 
avoiding deciding the constitutional claim issue); see also Field, supra note 186, at 
1268. 

283 Hans v. Louisiana, 134 U.S. 1 (1890). 

284 See WRIGHT, supra note 109, at 756-57. Ironically, Chisholm (see supra text 
accompanying notes 2-11) was within the original jurisdiction of the Supreme Court. 
Nothing intrinsic to original jurisdiction per se can override the immunity because 
Congress enacted the eleventh amendment in reaction to Chisholm. The Court bases its 
appellate review over state court decisions which have a state party defendant on the 
theory that the state has waived its consent to be sued in state court because it is aware 
that the Court may invoke its appellate review authority. 

286 See Allied Structural Steel v. Spannaus, 438 U.S. 234 (1978) (suit against state 
attorney general). 

286 473 U.S. 234 (1985). 

287 415 U.S. at 657-58, 662-65. 

88 The Court held that HEW regulations providing that federal AABD funds could 
be used to satisfy court orders did not constitute an abrogation. The Court harmonized 
its holding in Edelman with its holding in Rosado v. Wyman, 397 U.S. 397 (1970), upon 
which the dissenters relied. 415 U.S. at 675-77. The majority found no waiver by the 
state’s acceptance and use of the funds. Id. at 671-74. A district court resolved the 
question of whether a naked equal protection claim could overcome the immunity by 
relying on the abstention doctrine of Ashwander v. Tennessee Valley Auth., 297 U.S. 


288 (1936), in Weisbord v. Michigan State Univ., 495 F. Supp. 1347, 1354 (W.D. Mich. 
1980). 
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Edelman arguably rebuts the theory of partial repeal which critics 
sometimes use in eleventh amendment analysis, because equal protec- 
tion claims against a state are rooted in the fourteenth amendment. The 
fact that Congress enacted the fourteenth amendment later than the 
eleventh amendment is no longer a basis for arguing that states may not 
assert their eleventh amendment immunity to fourteenth amendment 
claims.?8° One court suggested that allowing claims based on the abstract 
language of the thirteenth and fourteenth amendments to overcome the 
immunity would be anomalous when only the most explicit legislation 
enacted under their enabling clauses could do so.29%° 

Lower courts have also held that the immunity bars federal court 
actions in cases which involve procedural due process rights of state 
college professors and graduate students.?*! Faculty members often 
claim that the university failed to follow its own procedures in academic 
personnel disputes such as terminations or denials of tenure.?*? A federal 
court must determine whether such a failure involves fourteenth amend- 
ment due process rights when the faculty member makes such a claim 
in a section 1983 action. The employee may be entitled only to a state 
court award for specific performance or other state remedies or may 
have only a grievance against school administrators if due process 
rights are not involved. 

Arguably, an employee in the academic context has property rights 


in his contract and the state agency must follow its defined procedures 
in employment disputes. In contrast, a plaintiff in such a context has 
less secure property rights if the agency’s procedures permit the agency 
to dissolve unilaterally the employment contract. The agency may argue 
that the plaintiff accepts the property right subject to the unfavorable 
procedures. The Supreme Court rejected this ‘“‘bitter with the sweet’’ 
concept in Cleveland Board of Education v. Loudermill:?%* 


Property cannot be defined by the procedures provided for its 
deprivation. . .. While the legislature may elect not to confer a 
property interest in [public] employment, it may not constitution- 





20° See, e.g., Jagnandan v. Giles, 538 F.2d 1166, 1184 (5th Cir. 1976) (equal protection 
claim for $3495 paid as an out-of-state tuition differential). A district court rejected the 
repeal concept for naked constitutional claims or for such claims brought under § 1983 
in Henry v. Texas Tech Univ., 466 F. Supp. 141, 145 (N.D. Tex. 1979). 

200 Weisbord, 495 F. Supp. at 1356 (alleged equal protection violation based on 
gender). 

291 See Clay v. Texas Women’s Univ., 728 F.2d 714 (5th Cir. 1984) (graduate student 
dismissed from doctoral program); Skehan v. Board of Trustees of Bloomsburg State 
College, 669 F.2d 142 (3d Cir. 1982) (professor terminated); Prebble v. Brodrick, 535 F.2d 
605 (10th Cir. 1976) (alleged due process and first amendment violations against professor 
whom university discharged); cf. Garrett v. Illinois, 612 F.2d 1038 (7th Cir. 1980) (court 
rejected claim for taking without compensation under the substantive due process clause 
of fifth amendment via fourteenth amendment because of immunity). 

292 See notes 295-298 and accompanying text. 

293 470 U.S. 532, 105 S. Ct. 1487 (1985). 








1987] ELEVENTH AMENDMENT 43 


ally authorize the deprivation of such an interest, once conferred, 
without appropriate constitutional safeguards.” 


The Fifth Circuit Court of Appeals held that a university must 
satisfy the safeguards of due process in an employment termination 
context.?°> However, the court held that the university did not commit 
‘fa per se deprivation of substantive due process’’?** when it failed to 
follow its own procedures in staffing a tribunal to hear sexual harass- 
ment charges against a professor. The court focused on the procedures 
which the university afforded the professor, such as a hearing before 
an academic tribunal. The Ninth Circuit also addressed a claim by a 
professor to whom the University of Washington denied tenure. The 
professor contended that the university had departed from the written 
procedures of his department and of the faculty handbook. The court 
reasoned that the issue was whether the procedures would have en- 
hanced plaintiff’s expectancy of receiving tenure sufficiently to convert 
a possibility into a property interest.2°” The court held that a property 
interest ‘‘has been created only if the procedural requirements are 
intended to be a ‘significant substantive restriction’ on the University’s 
decision making.’’?** It found no such restriction. 

In Regents of the University of Michigan v. Ewing,?*° the Supreme 
Court upheld the district court’s finding that a pre-medical student had 


an ‘‘implied contract right to continued enrollment free from arbitrary 
dismissal . . . as a reasonable rendering of state law.’’*° In Ewing, the 
university refused to reinstate a student who had scored poorly on a 
test. The Court found that the university’s decision was reasonable and 
non-arbitrary. Thus, the Court did not need to address the eleventh 
amendment issue.*° 





204 Td. at 541, 105 S. Ct. at 1493. 

298 Levitt v. University of Tex. at El Paso, 759 F.2d 1224 (5th Cir. 1985). Contra 
Brenna v. Southern Colo. State College, 589 F.2d 475 (10th Cir. 1978). 

26 759 F.2d 1224. See also Jaska v. Regents of the Univ. of Mich., 597 F. Supp. 
1245 (E.D. Mich. 1984). In Jaska the plaintiff was a student who had been suspended 
for one semester for cheating on a final examination. Feeling that the suspension ‘‘could 
seriously damage the student{’s] standing with . . . [his] fellow pupils and . . . teachers 
as well as interfere with later opportunitites for higher education and employment,’’ the 
court found no procedural due process deprivations in the hearing accorded the plaintiff. 
In violation of university procedure, the hearing occurred six-and-one-half weeks (instead 
of six weeks) after the incident and because it was summertime the president rather than 
the student government appointed the requisite two students to the hearing panel. Id. at 
1247 (quoting from Goss v. Lopez, 419 U.S. 565, 575 (1975) (public school suspension)). 

297 Goodisman v. Lytle, 724 F.2d 818 (9th Cir. 1984). 

208 Id. at 820. The district court did not address the eleventh amendment defense. 
The Ninth Circuit articulated the basic doctrine, but never reached the fourteenth 
amendment abrogation issue, probably because the court disposed of the case on the merits. 

299 106 S. Ct. 507 (1985). 

300 Td. at 512-13. 

301 Id. at 511 n.6. A district court recently held that the eleventh amendment blocked 
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If vindication of federally-protected rights is the touchstone of 
overriding the eleventh amendment immunity, it will seem counter- 
productive to exclude naked constitutional claims from federal courts. 
On the other hand, such claims can be brought in state courts where 
the Supremacy Clause *° plus the possibility of United States Supreme 
Court review will still ensure the application of federal Constitutional 
law. A contemporary balancing of federalism interests is a superior 
approach—even where fundamental rights are concerned—and this 
would call for the application of the immunity. If a particular state 
practice is perceived as an emergent constitutional problem, Congress 
can pass specific legislative prohibitions to abrogate the immunity and 
allow redress in federal court. 


b) Suits Using Section 1983 


Suits often use section 1983 to redress constitutional violations.*” 
Although Congress enacted the Civil Rights Act of 1871, the precursor 
of section 1983, under the powers conferred by section 5 of the four- 
teenth amendment, the Supreme Court held in Quern v. Jordan that 
Congress did not intend to abrogate the states’ immunity when it 
enacted section 1983.°°* The Court had earlier held in Monell that a 





a fourth amendment claim against a state alleging an illegal search and infringement of 
constitutional privacy. Holladay v. Montana, 506 F. Supp. 1317, 1320, 1323 (D. Mont. 
1981). 

302 U.S. Const. art. VI. 

303 42 U.S.C. § 1983 (1982). Its jurisdictional base is 28 U.S.C. § 1343 (1982). 

94 440 U.S. 332 (1979). For a discussion of the ‘‘person’’ issue, see text accompa- 
nying note 33. Section 1983 creates a right to sue but does not by itself create substantive 
rights. It protects rights created by other statutes or regulations. See Chapman v. Houston 
Welfare Rights Org., 441 U.S. 600, 617 (1979); Morabito v. Blum, 528 F. Supp. 252 
(S.D.N.Y. 1981). 

The right of action and substantive rights dichotomy becomes less clear when state 
waiver statutes limit compensatory or punitive damages. One may recover punitive 
damages from an individual in a federal court in a § 1983 action. However, it is unclear 
whether a state court must ignore the state’s statutory prohibition against recovering 
punitive damages from state officials even in a § 1983 action. See Nelson v. Lane County, 
79 Or. App. 753, 766, 720 P.2d 1291, 1299 (1986): 

However, whether the statute [§ 1983] permits awards of punitive damages and 

whether it requires state courts to award punitive damages that are contrary to 

law are very different questions. We find no authority that decides the latter 

question. 

Although Smith [Smith v. Wade, 461 U.S. 30 (1983)] and Carey [Carey v. 

Piphus, 435 U.S. 247 (1978)j ~ ake it clear that the analogy to common law 

torts is not the only possible oasis for allowing punitive damages in [S]ection 

1983 cases, the analrsis in Smith focused almost entirely on the common law 

analogy. In our view, .. would be circular to conclude that [S]ection 1983 

requires a state’s courts to award punitive damages when the state’s law 

prohibits punitive damages for that tort and when the reason for ascribing 

the intent to [CJongress to allow the recovery of punitive damages is that they 

are recoverable for comparable torts under case law that comes largely from the 

states. We find no basis for concluding that Congress intended [S]ection 1983 
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municipal government was a ‘‘person’’ under the statute.*°° The Court 
distinguished the cases on the basis that Monell involved a city which 
would not be protected by the eleventh amendment. Regardless of 
where that left the metaphysical concept of personage, it realistically 
returned the analysis to the abrogation question. The Court then con- 
trasted section 1983 with Title VII and declared that section 1983: 


does not explicitly and by clear language indicate on its face an 
intent to sweep away the immunity of the states, nor does it have 
a history which focuses directly on the question of state liability 
and shows that Congress considered and firmly decided to abrogate 
the eleventh amendment immunity of the states.* 


One year earlier, in Alabama v. Pugh, the Supreme Court reviewed 
a section 1983 suit in which prisoners sought to enjoin the Alabama 
Board of Corrections from continuing certain prison practices which 
allegedly constituted cruel and unusual punishment proscribed under 
the eighth amendment.*°” The Court held that the suit in effect was 
against the state and that the eleventh amendment barred the suit in 
federal courts even though the prisoners sought prospective relief. The 
majority concluded that section 1983 did not abrogate the states’ im- 
munity.°* 


Justices Brennan and Marshall in a concurring opinion in Quern 
argued that Monell did not determine whether section 1983 made the 





to preempt the Oregon statutory direction that its courts not award punitive 

damages in actions against its employees for torts committed in the performance 

of their duties. The trial court did not err in striking the claim for punitive 

damages. 

305 Monell v. Department of Social Servs. of the City of New York, 436 U.S. 658 
(1978) (overruling Monroe v. Pape, 365 U.S. 167 (1961)). For a discussion of a block to 
§ 1983 liability derived from state constitutional immunities, see supra note 92 and 
accompanying text. Contra Jones v. Marshall, 528 F.2d 132, 137 (2d Cir. 1975). 

306 440 U.S. at 345. See also Familias Unidas v. Briscoe, 619 F.2d 391, 404-05 (5th 
Cir. 1980). 

For a similar conclusion regarding 42 U.S.C. § 1981 (1982) (‘‘all persons . . . shall 
have the same right . . . to make and enforce contracts . . . as is enjoyed by white citizens 
...’’), see Sessions v. Rusk State Hosp., 648 F.2d 1066, 1069 (5th Cir. 1981). For an 
argument that the modern-day ‘‘clear language’’ requirement is unfairly imposed on 
statutes enacted by the 1871 Congress, see An-Ti Chai v. Michigan Technological Univ., 
493 F. Supp. 1137, 1162 n.21 (W.D. Mich. 1980). 

307 438 U.S. 781 (1978). 

308 Id. See Edelman v. Jordan, 415 U.S. 651, 674-77, 690-95 (Marshall, J., dissenting). 
The Court has literally interpreted the reference to ‘‘laws’’ of the United States in § 1983 
as referring to federally conferred rights beyond the fundamental rights protected in the 
Constitution. See Maine v. Thiboutot, 448 U.S. 1 (1980) (rights to AFDC benefits asserted 
in state court § 1983 action). As to whether a generic federal statute confers rights upon 
a private litigant, see Oregon Envtl. Council v. Kunzman, 714 F.2d 901 (9th Cir. 1983) 
(pesticide spraying allegedly violating the Federal Insecticide, Fungicide and Rodenticide 
Act). 
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states liable for relief of ail kinds, regardless of the eleventh amendment. 
They further maintained that Pugh did not indicate that a state is not 
a ‘person’ under section 1983.5 

Lower courts have disagreed on whether litigants may bring section 
1983 claims against state agencies. In one case, a court held that a 
state-supported university was not the state for eleventh amendment 
purposes. The court held that a section 1983 action based on retaliation 
for exercise of speech rights was proper even though the litigants sued 
state officials in their official capacities.**° This result anticipated the 
Court’s holding in Monell.*** Other courts have ignored the abrogation 
issue under section 1983 and have held that the immunity prevents the 
federal courts from awarding retroactive relief even for a claim based 
on due process or equal protection under the fourteenth amendment.*” 
Other courts have held that the term ‘‘person’’ includes state agencies.*" 

Some courts argue that the eleventh amendment issue determines 
the resolution of the section 1983 ‘‘person’’ issue. In Della Grotta v. 
Rhode Island, the First Circuit held that Monell did not suggest that: 


apart from eleventh amendment considerations, a state should be 
viewed differently from other bodies politic. Where, as here, a 
state has waived its eleventh amendment immunity, there is no 
principled reason to distinguish between states and municipalities 
as ‘persons’ under § 1983.3*4 





30° 440 U.S. at 351-52. The scope of the word ‘‘person’’ was not at issue in Thiboutot, 
448 U.S. at 8 n.6. Thiboutot did say that state court jurisdiction could be broader than 
federal jurisdiction under 28 U.S.C. § 1343(3) (1982) (discussed supra in text accompa- 
nying notes 275-278). 

See also Mitchum v. Foster, 407 U.S. 225 (1972) (district attorney closed adult 
bookstore), in which the Court held that § 1983 was an ‘‘express authorization of 
Congress’’ under the Anti-injunction Act’s (28 U.S.C. § 2283 (1982)) exception. The 
Court did not discuss the eleventh amendment, but allowed a stay of state court 
proceedings because of the first amendment implications claimed in the § 1983 action. 

%© See Aumiller v. University of Del., 434 F. Supp. 1273 (D. Del. 1977); cf. Keller 
v. University of Mich., 411 F. Supp. 1055 (E.D. Mich. 1974) (sex discrimination suit 
before Title VII made applicable to state employers). 

311 See Monell, 436 U.S. 658, 690 n.54 (Court limited its holding to municipal 
governments which are not under the eleventh amendment). 

312 See Long v. Richardson, 525 F.2d 74 (6th Cir. 1975); Stebbins v. Weaver, 396 
F. Supp. 104, 107-09 (W.D. Wis. 1975) (hearing ordered for professor up for promotion 
and tenure); cf. Prostrollo v. University of S.D., 507 F.2d 775, 777 n.1 (8th Cir. 1974); 
Burkey v. Marshall County Bd. of Educ., 513 F. Supp. 1084, 1095 (N.D. W. Va. 1981). 

3 Weisbord v. Michigan State Univ., 495 F. Supp. 1347 (W.D. Mich. 1980); Keller 
v. University of Mich., 411 F. Supp. 1055 (E.D. Mich. 1974). For a listing of lower court 
decisions after Alabama v. Pugh, 438 U.S. 781 (1978), see An-Ti Chai v. Michigan 
Technological Univ., 439 F. Supp. 1137, 1162 n.22 (1980). 

314 781 F.2d 343, 349 (1st Cir. 1986). The court found a waiver of the state’s 
immunity in Della Grotta because the Rhode Island Supreme Court had previously 
construed a Rhode Island statute to waive federal court as well as state court immunity. 
See also Marrapese v. Rhode Island, 500 F. Supp. 1207 (D.R.1.1980). See supra text 
accompanying notes 93-95 for a discussion of vicarious liability in § 1983 actions. 
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The term ‘‘person’’ logically includes states once it includes bodies 
corporate and municipalities.*** However, courts should continue to 
limit vicarious liability because this limit is consistent with the unitary, 
single-minded concept of ‘‘personage.’’ But it is unproductive to use 
technical distinctions based on statutory construction to mask the more 
difficult immunity, waiver and abrogation issues.*** 

Valid policy considerations support allowing recovery of damages 
directly from the state official who knowingly deprived the plaintiff of 
federally-protected rights. Federal courts do not impose damages or 
liability on the state absent abrogation or waiver and yet the compen- 
satory and deterrence objectives of civil recovery can, in theory, be 
satisfied.*’” Officials sued in their individual capacity may claim a 
conditional immunity if they acted within their discretionary power.*"* 
The immunity shields them if they can prove that their conduct did 
not ‘‘violate clearly established statutory or constitutional rights of 
which a reasonable person would have known.’’*?* A ‘‘reasonable per- 
son’’ is one who stands in the shoes of the official with equivalent 
sophistication and access to applicable law and legal advice.*?° 

In Mayberry v. Dees*?? the plaintiffs sued members of the school’s 
Board of Trustees and high university administrators in their individual 





318 Congress does not appear to have sought to include states among defendants 
who are subject to § 1983 actions. See supra note 306 and accompanying text. 

316 See Hutto v. Finney, 437 U.S. 678, 703 (1979) (Brennan, J., concurring); Bailey 
v. Ohio State Univ., 487 F. Supp. 601, 603 (S.D. Ohio 1980). 

317 See Scheuer v. Rhodes, 416 U.S. 232 (1974) (recoveries could include punitive 
damages against individuals in their personal capacity); Smith v. Wade, 461 U.S. 30 
(1983) But see City of Newport v. Fact Concerts, Inc., 453 U.S. 247 (1981) (recoveries 
could not include punitive damages against a municipality). 

38 Wood v. Strickland, 420 U.S. 308 (1975). For a discussion of college faculty and 
administrators whose discretionary duties would entitle them to immunity, see Simon, 
Of Colleges and Kings: Academic Defendants Under 42 U.S.C. § 1983, 59 St. JOHN’s L. 
REV. 228, 280-85 (1985). 

39 Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982) (federal employees). See Davis v. 
Alabama State Univ., 613 F. Supp. 134 (M.D. Ala. 1985) (university president reasona- 
bly should have known that his consideration of off-record information violated discharged 
professor’s due process rights, thus depriving president of qualified immunity). See also 
supra text accompanying notes 97-104. 

The good faith immunity is not available to local governments when their employees 
are sued in their official capacity. See Owen v. City of Independence, 445 U.S. 622 
(1980). 

320 The court in Hall v. Medical College of Ohio, 742 F.2d 299 (6th Cir. 1984) 
interpreted the phrase ‘‘clearly established rights.’’ The court said that ‘‘the posture of 
the law [regarding a disciplinary expulsion procedure] in 1978 was such that some kind 
of a formal hearing was apparently required . . . [b]ut there was no certainty as to what 
these formalities might entail.’’ Id. at 308. The court concluded that the right to an 
attorney was not such a clearly established right. 

Hutchison v. Lake Oswego Sch. Dist., 519 F.2d 961 (9th Cir. 1975), held that an 
official who denied sick leave to a pregnant employee did not lose the immunity because 
the right was uncertain. A court may not base § 1983 liability on mere negligence. See 
Daniels v. Williams, 106 S. Ct. 662, 664-65 (1986). 

321 §63 F.2d 502 (4th Cir. 1981), cert. denied, 459 U.S. 830 (1982). 
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capacities. Plaintiffs alleged that the Board had discharged them in 
retaliation for plaintiffs’ exercise of speech rights. The court found the 
defendants entitled to a qualified immunity. It reasoned that defendants 
had accepted the recommendation of another administrator, who was 
not subject to the immunity, without independent evaluations. May- 
berry realistically implies that top managers may not have to know the 
details of the decisions which they approve. However, top administra- 
tors and trustees should closely and independently review serious 
personnel decisions in public universities because of their expertise, 
objectivity and access to legal counsel. 

It is unclear whether the state must reimburse employees who are 
parties to litigation arising from their official conduct, who acted 
without knowledge of the law and non-maliciously and who would not 
qualify for the conditional immunity. Recovery will come from the state 
treasury if the state agrees to indemnify its employees. Nevertheless, 
the state’s agreement should not affect a court’s decision as to whether 
to extend the conditional immunity to state employees.*22 Arguably, it 
is analogous to a waiver of the eleventh amendment immunity if the state 
voluntarily agrees to indemnify its employees. 


4. Equitable Relief 


Ex parte Young,*** Edelman v. Jordan,3* Alabama v. Pugh,??> and 


Corey v. White*?® raise conceptual questions. First, why distinguish 
between retroactive and prospective relief when both involve fiscal 
outlays or internal costs? Second, what importance does the equitable/ 
legal dichotomy serve? Finally, are there differences among deciding 
to enjoin the state, to enjoin a state official as an official, and to enjoin 
a state official as an individual? 


a) Retroactive and Prospective Relief 


As noted previously,” federal courts may impose ancillary gov- 
ernmental costs in order to provide prospective relief in an eleventh 
amendment case. In Quern v. Jordan*”* the court of appeals had ordered 





322 In Perez v. Rodriquez Bou, 575 F.2d 21, 24 (ist Cir. 1978), the court found no 
derived or good faith immunities for a college president whom plaintiffs sued in his 
personal capacity and stated: ‘‘[W]e do not ... suggest that ... [defendant] may not 
properly expect to be reimbursed by the institution in whose interest he was seeking to 
act, but the liability remains his.’’ But cf. Miller v. Rutgers, 619 F. Supp. 1386, 1391 
(D.N.J. 1985) (granting defendant’s motion for summary judgment; campus security 
officers named in official capacity, and court held eleventh amendment immunity ex- 
tended to them because the state would indemnify them if a court found that they were 
liable in their official capacity). 

323 209 U.S. 123 (1908). 

405 U.S. 651 (1974). 
438 U.S. 781 (1978). 
457 U.S. 85 (1982). 
See supra note 263 and accompanying text. 
440 U.S. 332 (1979). 
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the state to prepare and send a notice to all recipients of and applicants 
for AABD benefits. The notice explained that a procedure was available 
to determine whether recipients were eligible for past and unpaid 
benefits. The Supreme Court held that requiring the state to provide 
such notice was not tantamount to awarding damages against the state 
because ‘‘the chain of causation . . . contain{ed] many missing links.”’ 
For example, the recipient of the notice first had to invoke the procedure 
and then the state agency had to determine eligibility.32° 

The Supreme Court has addressed several questions concerning 
notice to potentially eligible recipients of welfare benefits. In Green v. 
Mansour,**° class plaintiffs as a class sought a declaratory judgment, 
injunctive relief and an order compelling a notice against the defendant, 
the director of the Michigan Department of Social Services. The plain- 
tiffs alleged that the state violated federal law when it did not subtract 
child-care expenses to calculate earned income in determining Aid to 
Families with Dependent Children (AFDC) eligibility.*** Congress 
amended the law to require such a subtraction while the litigation 
was pending and Michigan complied with the amendment. The majority 
held that the controversy was moot and that no injunction was needed. 
Justice Rehnquist reasoned that there was no relief as to which the 
‘“‘notice’’ could be ancillary without an injunction.**? 

Justice Brennan feared that states which provided matching funds 
for federal welfare programs would use Green to ‘‘conform their policies 
to federal law on the eve of judgment in a suit brought to secure 
‘prospective’ .. . relief’’, thus ‘‘immunizing themselves from account- 
ability in federal courts.’’*** An individual class plaintiff could seek 
redress in the state courts. Yet such a suit would be unlikely because 
the plaintiff would lack knowledge concerning claims and complex 
administrative procedures. The resulting underutilization of state court 
relief could well frustrate the objectives of federal law. 

Thus, one of the determining issues in a case involving notice 
might be costs. Although class members might constructively be aware 
of the outcome of the federal court case, the large number of members 
makes actual knowledge very unlikely. Furthermore, the costs of pro- 
duction and postage for notice are formidable in class litigation.*** In 





329 Id. at 347-48. 

399 106 S. Ct. 423 (1985). 

31 Plaintiffs also complained that the Michigan Department of Social Services in- 
cluded a step-parent’s income in its eligibility calculations. Congress subsequently re- 
quired this inclusion. Id. at 425. 

322 Id. at 427. Justice Brennan, dissenting, notes that the notice approved by the 
Rehnquist majority in Quern v. Jordan, 440 U.S. 332 (1979), was not ancillary to an 
injunction because Congress had abolished the federal program in question five years 
before the Court’s opinion. 106 S. Ct. at 430 n.2. 

333 Td. at 430-31. 

34 See, e.g., Eisen v. Carlisle & Jacquelin, 391 F.2d 555 (2d Cir. 1968) (class certified 
under Fen. R. Civ. P. 23(b)(3) where notification of opt-out rights is mandatory). 
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contrast, the state can generate the information more efficiently and is 
more able to absorb notification costs.*** However, factors other than 
cost enter into courts’ decisions. For example, a federal court would 
have to determine which issue the notice would cover and whether the 
issue is moot.** 

The Court in Green negated the need for injunctive relief when it 
found the issue moot. This outcome conserves federal judicial resources 
where the old and new laws are diametrically different. However, 
perhaps courts should deny motions to dismiss for mootness if the 
prior law was merely ambiguous and the new law clear. Defendants 
may decide not to alter their behavior if the court refrains from adju- 
dication. In contrast, the state could decide to stipulate its willingness 
to comply with the new law and thus foreclose the need for prospective 
relief.39” 

The Supreme Court directly affected state expenditures in Milliken 
v. Bradley.*** There, the district court had ordered the state of Michigan 
to fund remedial learning and training programs to overcome the effects 
of past de jure segregation. The Supreme Court affirmed the district 
court’s decision and said the remedy was prospective ‘‘notwithstanding 
a direct and substantial impact on the state treasury.’’39 

One judicial decision involved a cash surrogate or payment for 
prospective relief.**° Interpersonal relations between an ex-employee 
and his superior had become so strained that the district court felt the 
employee would not long be able to retain his position even if he were 
reinstated by court order. The district court allowed the state to choose 
between reemploying the piaintiff or paying him a settlement.**! The 
court of appeals upheld the choice, finding the payment prospective 
under Edelman.**? The court’s solution is defensible because compliance 
with injunctions usually entails costs such as retraining expense, tem- 





335 Justice Marshall dissented in Green and contended that the state would bear ‘‘no 
significant costs’’ if the court ordered it to provide notice. 106 S. Ct. at 432. 

336 This issue blends into the companion request for a declaratory judgment and is 
discussed infra part III(E)(5). In Quern, the court stated that the class members were 
merely being told ‘‘that their federal suit is at an end, that the federal court can provide 
them with no further relief ....’’ 440 U.S. 332, 349 (1979). A notice that the court 
dismissed the action for mootness cannot serve as notice to inform about the rightness 
or wrongness of the past acts. However, a notice that the court can only enjoin defendant 
officials from continuing their past illegal acts might serve as such notice. 


337 See, e.g., Dial v. Colorado, 791 F.2d 78 (7th Cir. 1986); cf. Watkins v. Blinzigger, 
798 F.2d 474 (7th Cir. 1986). 


338 433 U.S. 267 (1977). 

39° 433 U.S. at 289-90. The Court stated: ‘‘[T]hat the programs are ‘compensatory’ 
in nature does not change the fact that they are part of a plan that operates prospectively 
to bring about the delayed benefits of a unitary school system.”’ Id. 

30 Patteson v. Johnson, 787 F.2d 1245, 1248 (8th Cir. 1986). 

31 Id. at 1248 (lump sum was salary for period plaintiff ‘‘could reasonably be 
expected to remain’’). The court also awarded prospective lost wages until the employer 
reinstated or offered $10,800 to the plaintiff. 

342 473 U.S. 234 (1985). See supra text accompanying notes 286-287. 
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porarily increased payroll expense, productivity reduction, administra- 
tive oversight, or payouts of higher benefits. 

These cases underscore the fact that the available remedies lie 
along a spectrum where judicial shadings can be subtle. A federal court 
will not focus solely on the costs incurred by the state or the fact that 
plaintiff may receive cash benefits. The court will focus more on 
whether the relief is prospective.*** 


b) Legal/Equitable Dichotomy 


Several cases have addressed the legal/equitable dichotomy. In 
Jagnandan v. Giles,*** the court rejected a claim for equitable restitution. 
Plaintiffs sought the return of an out-of-state tuition differential which 
they had paid to a state university. Citing Edelman,*** the court reasoned 
that any monetary relief would come from the state treasury to com- 
pensate for wrongful exactions from the past.*** Similarly, federal courts 
have rejected suits for specific performance of state contracts nctwith- 
standing the equitable nature of the remedy.**’ 

The Supreme Court in Corey v. White addressed the issue of 
equitable relief.*** In Corey, the administrator of Howard Hughes’ estate 
had invoked federal interpleader jurisdiction**® to determine to which 
of two states the estate owed inheritance taxes. The court of appeals 
rejected the eleventh amendment Edelman defense because the estate 
had paid no taxes to either state.**° The Court noted that Edelman had 
not asserted that retroactive damage suits were the only suits barred by 
the eleventh amendment.**' It emphasized that the amendment states 
that federal jurisdiction ‘‘shall not be construed to extend to any suit 
in law or equity’’ against a state.*5? Finally, the majority noted that the 
suit did not allege that the state tax officials had violated federal or 
state law,*** and concluded that the amendment required the Court to 
dismiss the action. 





343 See Rothstein v. Wyman, 467 F.2d 226, 236-37 (7th Cir. 1972), cert. denied, 411 
U.S. 921 (1973) (quoted in Edelman, 415 U.S. at 665); see also Stebbins v. Weaver, 396 
F. Supp. 104 (W.D. Wis. 1975), aff'd, 537 F.2d 939 (7th Cir. 1976), cert. denied, 429 
U.S. 1041 (1976). 

344 538 F.2d 1166 (5th Cir. 1976). 

345 415 U.S. 651, 663-64, 669 (1974). 

346 538 F.2d at 1180-81. The court harmonized Vlandis v. Kline, 412 U.S. 441 (1973) 
(sought return of out-of-state tuition but urged due process violations because of conclu- 
sive presumptions), because the Court neither argued nor discussed the eleventh amend- 
ment issue. 

47 See, e.g., In re Ayres, 123 U.S. 443 (1887). However, specific performance refers 
to prospective relief in most instances. 

48 457 U.S. 85 (1982). 

349 28 U.S.C. § 1335 (1982). 

38° The estate, in order to avoid forcing one state to provide a refund to the other 
state, did not pay any taxes. 457 U.S. at 86. 

381 457 U.S. at 90 n.2. 

3s2 Id. at 90-91. 

353 Justice Powell dissented and argued that an anomaly resulted from the court’s 
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Edelman and Corey can be reconciled despite their apparent clash. 
The Corey majority did not find that the officials had violated federal 
law. Thus, the Ex parte Young exception, which Edelman reserved for 
prospective relief, did not apply. Federal courts should divide state- 
defendant cases into prospective relief cases in which officials violated 
federal law (and possibly those cases where they exceeded their au- 
thority under state law)*** and all other cases. The former should not 
qualify for immunity. The latter should qualify for the immunity even 
if the relief sought is equitable.*** 


c) Capacity of Individual Defendant: State as Nominal 
Defendant 


Ex parte Young rests on a fragile footing even when litigants seek 
prospective relief. The suit must be nominally against an individual 
official rather than the state. This requirement led the Court to dismiss 
the prisoners’ section 1983 action in Alabama v. Pugh.*** The prisoners 
brought their action against Alabama and its Board of Corrections under 
the eighth amendment. Pugh places form over substance because the 
Court would probably not have dismissed the suit had it been nominally 
against state penal officials rather than the state under the Ex parte 
Young doctrine.*°” 

However, the Ex parte Young fiction does not withstand scrutiny. 
‘State action’’ occurs if state officers violate the Constitution. Yet the 


eleventh amendment immunity under Ex parte Young forces the litigant 
to bring the action against the state official rather than the state. A 
litigant will sue the state official under section 1983, which Edelman 
held does not abrogate the immunity, although the suit ultimately 





ruling in the companion case of California v. Texas, 457 U.S. 164 (1982), in which the 
Court found that it had original jurisdiction. Id. at 93-94. Powell argued that a justiciable 
controversy did not exist if no federal law violation existed due to potential double 
taxation. However, he would have allowed the interpleader action. He argued that 
contemporary decisions concerning state property and income taxes had found due 
process violations where no rational connection between the taxed values and the 
‘‘protection that the state has afforded’’ the taxpayer existed. He argued that an attempt 
by more than one state’s tax officials to collect a tax based on domicile, conceptually 
localized in a single state, violated federal law and would be subject to the Ex paric 
Young exception. Id. at 100. He also suggested the tax itself might violate the privileges 
and immunities clause (citing Shapiro v. Thompson, 394 U.S. 618 (1969)). 

35 See supra text accompanying notes 151-157. For a pre-Pennhurst case holding 
that a federal court could enjoin state officials if they attempted to act ‘‘unlawfully”’ or tor- 
tiously to induce a breach of contract, see New England Patriots v. University of Colo., 592 
F.2d 1196 (ist Cir. 1979). 

385 Justice Douglas, in his dissent in Edelman, rejected the fiction that suing a state 
official was different from suing the state. He contended that a literal reading of the 
eleventh amendment precludes the holding in Ex parte Young. See 415 U.S. at 685. 

386 438 U.S. 781 (1978). The Court did not discuss the Alabama officials in their 
personal capacities. For the converse of this pleading problem in the case of a municipal 
defendant, see Brandon v. Holt, 469 U.S. 464, 472-74 (1985). 

7 Section 1983 relief is not available against a state. Yet courts have used § 1983 
actions against state officials to enjoin certain prison operations. 
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prevents the state from continuing the illegal action. The approach under 
which federal courts balance federal rights against the eleventh 
amendment* is more realistic than using the Ex parte Young fiction 
to award prospective relief. In addition, courts should continue to 
recognize that Congress may abrogate a state’s immunity from retro- 
spective relief if it so provides in clear language. 


5. Declaratory Judgments 


Federal litigation which seeks injunctive relief and that seeking 
declaratory relief are similar. Neither compels the payment of damages. 
Litigants seek declaratory judgments to guide future behavior. Yet a 
plaintiff who obtains a favorable declaration in federal court could then 
turn to state court and be assured of a retrospective recovery under 
principles of collateral estoppel. In Green v. Mansour,*® the Supreme 
Court supported this reasoning: 


We think that the award of a declaratory judgment in this situation 
would be useful in resolving the dispute over the past lawfulness 
of respondent’s action only if it might be offered in state court 
proceedings as res judicata on the issue of liability, leaving the 
state courts only a form of accounting proceeding whereby dam- 
ages or restitution would be computed.*© 


Few appellate opinions deal specifically with the declaratory judg- 
ment issue under the eleventh amendment.*™ It is not uncommon that 
a plaintiff will seek both declaratory and injunctive relief. Obviously, a 
federal court could foreclose the liability issue if it upholds an injunc- 
tion and if the practice was ongoing before the suit. 

In Edelman v. Jordan,* the district court had responded to the 
plaintiffs’ claims in three ways. First, it declared that the state’s manual, 
which contained the procedures for dispensing AABD benefits, was 
invalid because it was inconsistent with federal regulations. Second, it 
issued an injunction to compel state officials to process applications 
for benefits within the federal timelines. Finally, it ordered the state 





388 See Pennhurst State School & Hosp. v. Halderman, 465 U.S. 89 (1984). 

359 106 S. Ct. 423 (1985). 

360 Id. at 428. The legislature subsequently changed the law to end the practice 
about which plaintiff complained in Green. The four dissenting Justices did not discuss 
or object to the passage quoted in the text and the majority’s ruling on the delaratory 
judgment issue. See generally Shapiro, State Courts and Federal Declaratory Judgments, 
74 Nw. U.L. REv. 759 (1979). 

3°61 Compare DeLong Corp. v. Oregon State Highway Comm’n, 233 F. Supp. 7 (D. 
Or. 1964) (declaratory judgment regarding contract with state denied) with Gonzales v. 
Texas Employment Comm’n, 486 F. Supp. 278 (S.D. Tex. 1977) (declaratory judgment 
regarding inclusion of pregnancy terminations in unemployment compensation program 
granted without citation of authority). 

362 415 U.S. 651 (1974). See supra text accompanying notes 286-288. 
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officials to release and remit benefits which they had wrongfully with- 
held. The Supreme Court held that the eleventh amendment barred 
only the third remedy. Although the Court in Quern v. Jordan,?*? which 
involved subsequent litigation in the same controversy, stated that the 
approved notice created no federal judgment against the state,3*+ the 
relitigation of the state’s compliance with federal regulations appeared 
thereafter foreclosed. 

Arguably, such foreclosure was the necessary result of vindicating 
federal rights through an injunction. However, the Green®*5 court was also 
correct because no continuing violation of federal law existed and the 
court could not prospectively vindicate any rights. 


6. Attorney Fees 


The question arises whether attorney fees can be awarded against 
the state despite eleventh amendment immunity when the Ex parte 
Young fiction has enabled the court to enjoin state officials. In Hutto 
v. Finney,*® prisoners alleged that officials of the Arkansas Department 
of Corrections had inflicted cruel and unusual punishment. Prison and 
solitary confinement environments regressed over a seven-year period 
despite the district court’s attempt to induce the state to improve prison 
conditions on two prior occasions. The Supreme Court affirmed a 
punitive attorney fee award against the state for its ‘‘bad faith’’ efforts 
to comply with earlier injunctive orders. The opinion compared the 
award to ‘‘a remedial fine imposed for civil contempt.’’**” 

In Hutto, the Court also affirmed an award for appellate court 
attorney fees under section 1988 which Congress enacted under its 
fourteenth amendment, section five powers.*** This section enables federal 
courts to award attorney fees in civil rights cases. The Court reasoned 
that when Congress enacted section 1988 it ‘‘undoubtedly intended to 
exercise . . . [its] plenary power to set aside the states’ immunity from 
retroactive relief. . . .’’*** Then, somewhat more equivocally, the Court 
added that it could make this inference notwithstanding the lack of 
clear language because plaintiffs sought reimbursement for attorney fees 
incurred in litigation seeking prospective relief as opposed to attorney 
fees incurred in prelitigation proceedings seeking retroactive relief.%”° 





363 440 U.S. 332 (1979). See supra text accompanying note 328. 

364 440 U.S. at 336 (emphasis added). 

365 See supra text accompanying note 329. 

366 437 U.S. 678 (1978). 

367 Id. at 691-92. Cf. Fortin v. Commissioner of Mass. Dep’t of Public Welfare, 692 
F.2d 790, 797-98 (1st Cir. 1982) (contempt fines payable to class members); see also 
Christianburg Garment Co. v. EEOC, 434 U.S. 412 (1978) (Title VII). 

2° 28 U.S.C. § 1988 (1982). 

369 437 U.S. at 693. 

370 Id. at 695. The only relief available is prospective relief in § 1983 actions against 
a state through a suit against its officials. See supra note 23; see also Hensley v. Ekerhart, 
461 U.S. 424 (1983) (standards under § 1988 for prospective relief against state officials). 
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Finally, the Court stated that the ‘‘inherent authority of the court in the 
orderly administration of justice as between all parties litigant’’ sup- 
ported attorney fee awards against a state regardless of its eleventh 
amendment immunity.°” 

In Kentucky v. Graham,°”? the Court addressed a case very similar 
to Hutto. In Graham, the plaintiffs sought damages from state and 
county officials who allegedly had violated section 1983 through acts 
of brutality. The complaint joined the Commissioner of the Bureau of 
State Police in his personal capacity.*”* The parties settled after two 
days of trial. Plaintiffs then sought attorney fees from the state under 
section 1988. The Court differentiated between a judgment against the 
Commissioner in his personal capacity and his official capacity. Only 
the latter was against the state and would support an award under 
Hutto because ‘‘fee and merits liability run together.’’*’* Graham is 
consistent with Hutto because the aberrant behavior by the Commis- 
sioner in Graham is not the same as the deliberate policy of non- 
compliance with a court order by the state in Hutto.375 


7. The Federal Government as Plaintiff 


In Monaco v. Mississippi,*”* the Supreme Court declared in dicta 
that the United States could sue a state without its consent in federal 
court. The Court described this power as a ‘‘necessary feature of the 
formation of a more perfect union . . .[and without which] the perma- 
nence of the Union might be endangered.’’*”? This rationale accords 
with the partial surrender of a state’s sovereignty and inherent in 
federalism*”* and with Garcia v. San Antonio Metropolitan Transit 
Authority, in which the court rejected the tenth amendment as a basis 
for limiting Congress’s ability to intrude into a state’s employment 
policies.°”9 

In United States v. Mississippi,**° Mississippi argued that it was im- 
mune under the eleventh amendment from a federal court action brought by 





371 437 U.S. at 696 (quoting from Fairmont Creamery Co. v. Minnesota, 275 U.S. 
70, 77 (1927)). However Fairmont Creamery was not an eleventh amendment case and 
the state was the plaintiff. 
372 473 U.S. 159 (1985). 
373 The Court dismissed the action against Kentucky on Hans immunity grounds. 
Id. at 170. 
3 Id. at 171. 
37° The aberrant behavior of the Commission in Hutto is also not the same as a 
action by a high official who issues an order or directive that has the effect of a state 
policy. See Goss v. San Jacinto Junior College, 588 F.2d 96 (5th Cir. 1979), modified, 595 
F.2d 1119 (1979). 
376 292 U.S. 313 (1934). 
Id. at 328-29. 
See supra text accompanying notes 223-230. 
469 U.S. 528 (1985). 
380 U.S. 128 (1965). 
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the United States to enforce voting rights of blacks. Congress had enacted 
the statutory basis for the suit under its fourteenth amendment, section 
five powers.3*1 The Court rejected Mississippi’s argument despite the Hans 
immunity?*2 and concluded: 


The reading of the Constitution urged by Mississippi is not sup- 
ported by precedent, is not required by any language of the 
Constitution, and would without justification in reason diminish 
the power of courts to protect the people of this country against 
deprivation and destruction by the States of their federally guar- 
anteed rights.383 


The eleventh amendment does not explicitly provide states with 
immunity against suits by the United States. Federalism requires that 
federal courts entertain such suits. 


CONCLUSiON 


Abrogation is a permanent weapon in plaintiff’s arsenal against 
eleventh amendment defenses. Justice Brennan’s and Justice Marshall’s 
views on abrogation under section 1983 or the fourteenth amendment 
are unlikely to become the majority view.°** Section 1983 does not 
override the eleventh amendment, but the debate over whether the State 
is a person is unproductive.**® The clear language requirement helps 
courts to determine whether waiver or abrogation applies.3*6 

It is unclear whether Congress may abrogate the immunity by 
legislation enacted under its Article I powers as opposed to its enabling 
powers under the Civil War and universal suffrage amendments.%*” The 
Supreme Court probably will allow abrogation in selected settings but 
will closely scrutinize constructive waiver. In addition, the Court prob- 
ably will limit Parden to its facts: a pervasive federal compensation 
scheme, a for-profit state enterprise and entry into the field after the 
establishment of the regulatory framework.3*4 





42 U.S.C. § 1971 (1982). 
Hans v. Louisiana, 134 U.S. 1 (1889). 
380 U.S. at 141. 
See supra text accompanying notes 307-308. 
388 However, the meaning of ‘‘person’’ in § 1983 may be of some interest in state 
court suits. See supra note 304 and accompanying text. 
388 See supra text accompanying notes 185-190, 201-202 and 243-245. 
387 See supra text accompanying notes 242 and 248-254. 
%8 See supra text accompanying notes 191-208. For a recent case involving the Jones 
Act, 46 U.S.C. § 688 (1982) (negligence actions by seamen against shipowners), which in- 
corporates the FELA, 45 U.S.C. §§ 51-59 (1982) (negligence actions by employees against 
railroads), which in turn was the statute invoked in Parden, see Welch v. State Dep’t of 
Highways & Pub. Transp., 780 F.2d 1268 (5th Cir. 1986), cert. granted, ___ U.S. ___, 107 
S. Ct. 58 (1986). Welch involved a federal court suit by a crewperson employee on a state- 
operated ferry boat. The plurality held that the Jones Act could not abrogate the eleventh 
amendment because it was not specific enough. The dissenters contended that, even though 
the plurality’s characterization was correct, there was no basis on which to distinguish Parden. 
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The Court has not lightly overridden states’ immunity. Yet it has 
done so when Congress clearly intended that result. The Court probably 
extended the immunity to preclude citizen suits because the drafters 
may have inadvertently omitted such suits from the amendment.3*9 That 
extension of the immunity is appropriate.3%° 

Pennhurst rightly ruled that the eleventh amendment bars pendent 
state law claims in federal courts because courts should make exceptions 
to immunity only to vindicate federal rights.31 The Court’s divided 
opinion in Pennhurst raised the question of whether a federal court 
may adjudicate under the ultra vires doctrine a case in which a state 
official’s actions resulted in non-compliance with state law.392 Federal 
immunity cases, although helpful, did not rely on the eleventh amend- 
ment. Thus the Court may ultimately reject the ultra vires exception to 
state immunity. 

Corey v. White can be reconciled with Edelman v. Jordan by 
recognizing that the key concept is prospective relief to protect federal 
rights rather than a shibboleth about equitable remedies.°%? Federal 
courts should reject the Ex parte Young fiction and recognize that they 
may vindicate federal rights through prospective relief even without 
Congressional abrogation of the state’s immunity. Plaintiffs must care- 
fully prepare their pleadings and joinders if the courts do not reject 
the fiction. 


Despite inconsistent and divided decisions, the courts have applied 
the eleventh amendment in a relatively unified manner. However, 
everything from its ratification through its contemporary interpretation 
is expressed in esoteric, ideological and, at times, arcane terms. Courts 
must work to consolidate and refine the doctrine of immunity under 
the eleventh amendment. 





389 See supra text accompanying note 14. 

99 See, e.g., Hans v. Louisiana, 134 U.S. 1 (1889); Pennhurst, 465 U.S. at 89. 
This is also consistent with the thrust of Younger v. Harris, 401 U.S. 37 (1971), and the 
Anti-Injunction Act, 28 U.S. § 2283 (1982) (see supra note 25) and the Tax Injunction 
Act, 28 U.S.C. § 1341 (1982) (see supra text accompanying notes 172-180). 

391 See supra text accompanying note 154. 

3% See supra text accompanying note 155. 

393 See supra text accompanying notes 348-355. 











HISTORIC PRESERVATION AND THE 
INSTITUTIONAL OWNER 
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INTRODUCTION 


Most colleges, universities, hospitals, and other eleemosynary in- 
stitutions planning their futures must begin to pay more serious atten- 
tion to historic preservation laws than they have in the past. For many 
such institutions, unused land and surplus buildings are increasingly 
critical to their efforts to meet changing programmatic needs and, at 
the same time, to create new financial resources. Yet, more and more 
frequently, owners of fallow property and obsolete buildings suddenly 
find it necessary to deal with serious questions about the historic 
significance of their holdings—questions directed inevitably at their 
right to create change, even for the most essential institutional objec- 
tives. To make matters worse, these challenges often surface on the eve 
of a major event, such as the commencement of demolition or renova- 
tion, or the closing of a development or sales contract. Frequently, as 
well, an institution is taken by surprise because of a vague sense of 
complacency created over the years by the friendly reassurances of 
historic preservation regulators who are convinced of the inherently 
benign nature of their administrative functions, and/or by the advice 
of lawyers and governmental affairs specialists who, distracted as they 
always are by the crises of the moment, see little cause for concern if 
part of their campus is ‘‘honored’’ as an historic landmark. 

Regardless of how or when an institution learns that its property 
has historic ‘‘significance,’’ the label will likely trigger a bewildering 
array of review processes, permitting procedures, outright prohibitions, 
and affirmative duties. An institution caught unaware and unfamiliar 
with the breadth and depth of applicable law can quickly find itself 
unable to modernize its facilities, develop its land, or exercise other 
rights it had assumed were sacred to ownership of property in a country 
devoted to the concept of due process (not to mention liberty and 
justice) for all. 
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This article will discuss the federal statutes, regulations, and pro- 
cedures affecting historically significant properties. Examples of state 
laws and local ordinances will be examined to demonstrate that they 
are often more restrictive than their federal counterparts. Legal issues 
raised by the various statutes and regulations will be explored, and the 
article will discuss some of the thorny practical and philosophical 
considerations that can arise when this kind of land use regulation is 
set in motion. 


I. FEDERAL LEGISLATION 


A. Early Federal Efforts 


Historic preservation activities have increased dramatically since 
the enactment of the National Historic Preservation Act of 1966.1 How- 
ever, neither the increased activism nor the 1966 statute arose from a 
vacuum. Indeed, preservation activity has gradually but steadily pro- 
gressed from early, local efforts to more recent, highly organized state 
and national programs. For example, in the early and mid-1800s, 
historic preservation efforts were expressed mainly by attempts to 
preserve particular buildings, such as Philadelphia’s old State House 
(Independence Hall) and Mount Vernon.’ It was only later, toward the 
end of the nineteenth century, that preservation organizations began to 
appear.® Indeed, the first federal legislation to preserve historic struc- 
tures was not enacted until 1906. Since then, a succession of federal 
statutes and a steadily increasing number of state and local laws have 
gradually but inexorably changed the focus and intensity of the historic 
preservation movement in this country. 

The Antiquities Act of 1906,* the first federal legislation to address 
the issue of historic preservation, authorizes the President to designate 
as national monuments ‘‘historic landmarks, historic and prehistoric 
structures, and other objects of historic or scientific interest’’ on fed- 
erally owned or controlled lands. By implication, only those structures 
and sites deemed to be significant to the nation as a whole may be 
protected under this Act. Designation under the Antiquities Act provides 
federal protection and care to national monuments as diverse as the 
Grand Canyon and the Statue of Liberty. 

In 1916, the National Park Service (NPS) was created within the 
Department of the Interior to: 


promote and regulate the use of the Federal areas known as 
national parks, monuments, and reservations. . . . to conserve the 





16 U.S.C. §§ 470 to 470w-6 (1982). 
See D. LisToxin, Livinc Cities 29 (1985). 


3 See id. at 30. 
* 16 U.S.C. §§ 431-433 (1982). 








1987] HISTORIC PRESERVATION 61 


scenery and the natural and historic objects and the wild life 
therein and to provide for the enjoyment of the same in such 
manner and by such means as will leave them unimpaired for the 
enjoyment of future generations.® 


The NPS plays an important role under federal historic preservation 
law. Its responsibilities will be explored more fully below. 

The next important federal historic preservation legislation was the 
Historic Sites Act of 1935.° This Act declares that ‘‘it is a national 
policy to preserve for public use historic sites, buildings and objects 
of national significance for the inspiration and benefit of the people of 
the United States.’’’? To effect this policy, the NPS is given broad 
powers to collect data, inventory both publicly and privately held sites, 
erect and maintain commemorative tablets, and operate and maintain 
suitable properties for the benefit of the public.® It is also empowered 
to ‘‘acquire in the name of the United States by gift, purchase, or 
otherwise any property, personal or real, or any interest or estate... .’” 
Under this Act ‘‘no such property which is owned by any religious or 
educational institution, or which is owned or administered for the 
benefit of the public shall be so acquired without the consent of the 
owner.’’?° 

The constitutionality of the Historic Sites Act was upheld in Bar- 
nidge v. United States.11 The appellant contested a judgment of con- 
demnation against certain property near old St. Louis, Missouri, which 
had been condemned in order to commemorate various historic events 
that took place there.’? In denying the appellant all relief except dam- 
ages for the taking of his land, the court held that the Secretary of the 
Interior was authorized by Congress to acquire suitable property by 
eminent domain and that this authority was not an unconstitutional 
delegation of legislative power.’* In addition, the court upheld ‘‘the 
power of the United States, under the Constitution, to acquire by 
eminent domain, or otherwise, sites of national historic significance for 
the purpose as declared in the Historic Sites Act and preserving them 
to commemorate and illustrate the nation’s history.’’™ 

Regulations promulgated pursuant to the Historic Sites Act'® estab- 
lish criteria the NPS must use to evaluate properties for possible 





5 16 U.S.C. § 1 (1982). 
16 U.S.C. §§ 461-467 (1982). 
Id. at § 461. 
Id. at § 462; see 36 C.F.R. § 65.1 (1985). 
16 U.S.C. § 462(d) (1982). 
Id. 
101 F.2d 295 (8th Cir. 1939). 
See id. at 296-97. 
Id. at 299. 
Id. at 299. 
36 C.F.R. §§ 65.1—.10 (1985). 
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designation as National Historic Landmarks. These criteria ‘‘do not 
define significance nor set a rigid standard for quality. Rather, the 
criteria establish the qualitative framework in which a comparative 
professionai analysis of national significance can occur.’’* More spe- 
cifically, in order to be deemed nationally significant, a site or object 
must ‘‘possess exceptional value or quality in illustrating or interpreting 
the heritage of the United States in history, architecture, archeology, 
engineering and culture and ... possess a high degree of integrity of 
location, design, setting, materials, workmanship, feeling and associa- 
io." 

The regulations under the Historic Sites Act provide that when a 
property is considered by the NPS for possible landmark designation, 
the property’s owner and local, state, and federal officials must be 
notified.*® In addition, the property owner and the general public are 
allowed to submit written comments,’® and the owner may object to 
the property’s being designated a National Historic Landmark.” If a 
property qualifies for designation and its owner does not object, the 
property is listed on the National Register of Historic Places,?' the 
ramifications of which are discussed more fully in section I. B., below. 





16 Id. at § 65.4. 
7 Id. In addition, nationally significant properties are those: 

(1) That are associated with events that have made a significant contribution 
to, and are identified with, or that outstandingly represent, the broad national 
patterns of United States history and from which an understanding and appre- 
ciation of those patterns may be gained; or 

(2) That are associated importantly with the lives of persons nationally 
significant in the history of the United States; or 

(3) That represent some great idea or ideal of the American people; or 

(4) That embody the distinguishing characteristics of an architectural type 
specimen exceptionally valuable for a study of a period, style or method of 
construction, or that represent a significant, distinctive and exceptional entity 
whose components may lack individual distinction; or 

(5) That are composed of integral parts of the environment not sufficiently 
significant by reason of historical association or artistic merit to warrant indi- 
vidual recognitior but collectively compose an entity of exceptional historical 
or artistic significance, or outstandingly commemorate or illustrate a way of 
life or culture; or 

(6) That have yielded or may be likely to yield information of major 
scientific importance by revealing new cultures, or by shedding light upon 
periods of occupation over large areas of the United States. Such sites are those 
which have yielded, or which may reasonably be expected to yield, data 
affecting theories, concepts and ideas to a major degree. 

Id. 
8 Id. at § 65.5(c)(1). 
I 


19 


2 Id. at § 65.5(h). 


21 


Id. at § 65.2(b). The concept of a National Register of Historic Places was first 
developed under the Historic Sites Act (see 16 U.S.C. § 462(b) (1982)), but it was the 
National Historic Preservation Act of 1966 (see supra note 1) that expanded upon and 
formalized the creation of the National Register. See 36 C.F.R. §§ 60.1—.15 (1985). 
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In addition, once a site or structure is designated a National Historic 
Landmark, the NPS has continued monitoring responsibilities for the 
property and is authorized to advise property owners regarding ‘‘ac- 
cepted preservation standards and techniques.’’?? On the other hand, if 
a property owner does object to landmark designation, such property 
may only be deemed “‘eligible’’ for listing on the National Register.”* 
Any such property cannot be designated a landmark, or listed on the 
National Register, until the property owner withdraws all objections.”* 

To further the policy of the Historic Sites Act, in 1949 the National 
Trust for Historic Preservation was created.**> The National Trust shall 
‘‘receive donations of sites, buildings, and objects significant in Amer- 
ican history and culture, [and] ... preserve and administer them for 
public benefit.’’?© Eleven years later, the Archeological and Historic 
Preservation Act?” was enacted specifically to protect historic and ar- 
cheological data which would be lost or destroyed by any federal water 
or construction project, thus furthering another dimension of the His- 
toric Sites Act. 


B. The National Historic Preservation Act of 1966 


The National Historic Preservation Act (NHPA)** was enacted against 
this backdrop in 1966 and amended in 1980. More comprehensive and 
far-reaching than any federal statute previously enacted, NHPA changed 
the focus and the dimensions of the preservation movement. The 
findings in NHPA include these: 


(1) the spirit and direction of the Nation are founded upon 
and reflected in its historic heritage; 

(2) the historical and cultural foundations of the Nation should 
be preserved as a living part of our community life and develop- 
ment in order to give a sense of orientation to the American 
people; 


(4) the preservation of this irreplaceable heritage is in the 
public interest so that its vital legacy of cultural, educational, 
aesthetic, inspirational, economic, and energy benefits will be 
maintained and enriched for future generations of Americans; 


(6) the increased knowledge of our historic resources, the 
establishment of better means of identifying and administering 





36 C.F.R. § 65.7 (1985). 

Id. at § 65.5(f)(3). 

Id. 

16 U.S.C. §§ 468-468d (1982). 
Id. at § 468. 

Id. at §§ 469 to -469c-1. 

Id. at §§ 470 to -470w-6. 
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them, and the encouragement of their preservation will improve 
the planning and execution of Federal and federally assisted proj- 
ects and will assist economic growth and development.” 


To achieve these goals and implement these findings, NHPA authorizes 
the Secretary of the Interior ‘‘to expand and maintain a National Register 
of Historic Places composed of districts, sites, buildings, structures, 
and objects significant in American history, architecture, archeology, 
engineering, and culture.’’*° A property, whether publicly or privately 
owned, after the prescribed review process and period for comment*? 
may be listed on the National Register: (i) through an act of Congress 
or an Executive Order which creates an historic area of the National 
Park System; (ii) by virtue of its being designated as a National Historic 
Landmark; (iii) by nomination of a State Historic Preservation Officer; 
or (iv) by nomination of a federal agency in the case of federally owned 
property.*” 

Listing of private property on the National Register ‘‘does not 
prohibit under Federal law or regulation any actions which may oth- 
erwise be taken by the property owner with respect to the property.’’* 
However, once property is listed, or deemed eligible for listing, if a 
proposed project would affect that property and either is under the 
direct control of a federal agency or receives some sort of federal 
assistance, then: 


prior to the approval of the expenditure of any Federal funds on 
the undertaking or prior to the issuance of any license, as the case 
may be, [the head of the relevant Federal agency must] take into 
account the effect of the undertaking on any district, site, building, 
structure, or object that is included in or eligible for inclusion in 
the National Register. The head of any such Federal agency shall 
afford the Advisory Council on Historic Preservation established 
under sections 470i to 470v of this title a reasonable opportunity 
to comment with regard to such undertaking.” 


In addition, if a property is listed on the National Register, the owner 
is eligible for Federal grants to preserve the property and for certain 
tax benefits.*° Before a more detailed review of these benefits, the 


criteria and procedures for nominating properties to the Register will 
be discussed. 





Id. at § 470(b). 

Id. at § 470a(1)(A). 

36 C.F.R. §§ 60.6, .9, .10 (1985). 
2 See id. § 60.1. 
33 Td. at §§ 60.2, 65.2(b). 

16 U.S.C. § 470f (1982). 
38 36 C.F.R. § 60.2 (1985). 
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1. Criteria for Evaluation 


The criteria established under NHPA* differ in two notable aspects 
from the criteria established for evaluating a property for designation 
as a National Historic Landmark.*’ First, the National Register will be 
expanded to include historic ‘‘districts’’ in addition to individual sites, 
buildings, and objects deemed to be significant in our history.** Second, 
the property is no longer required to have national significance.* 
Rather, the legislative history of NHPA indicates that properties eligible 
for the National Register include those with ‘‘historical, architectural, 
or cultural significance at the community, [s]tate or regional level.’’4° 
Accordingly, under the regulations, a property qualifies for the National 
Register if it has ‘‘significance in American history, architecture, ar- 
cheology, engineering, [or] culture.’’*1 Significance: 


is present in districts, sites, buildings, structures, and objects that 
possess integrity of location, design, setting, materials, workman- 
ship, feeling, and association and 

(a) that are associated with events that have made a significant 
contribution to the broad patterns of our history; or 

(b) that are associated with the lives of persons significant in 
our past; or 

(c) that embody the distinctive characteristics of a type, period, 
or method of construction, or that represent the work of a master, 
or that possess high artistic values, or that represent a significant 
and distinguishable entity whose components may lack individual 
distinction; or 

(d) that have yielded, or may be likely to yield, information 
important in prehistory or history.*? 


This legislative language presents obvious ambiguities. How broad 
is the definition of ‘‘event’’? How is ‘‘significant’’ defined? Who eval- 
uates which ‘‘distinctive characteristics’’ define a particular ‘‘type, 
period, or method of construction’? How do we reach a consensus on 
who is a ‘‘master’’ or what constitutes ‘“‘high artistic value’’? Are most 
older structures likely to yield some ‘‘information important in prehis- 
tory or history’’? 

The stated purpose of these criteria is ‘‘to provide for a wide 
diversity of resources.’’**? However, their ambiguity and imprecision 





36 C.F.R. § 60.4 (1985). 
See supra notes 16 and 17 and accompanying text. 
Id. 
Id. 
H.R. Rep. No. 1916, 89th Cong., 2d Sess., reprinted in 1966 U.S. CopE Conc. & 
ADMIN. NEws 3307, 3309. 
* 36 C.F.R. § 60.4 (1985). 
= Id. 
* Id. 
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invite abuses by owners and preservationists alike. Owners, tempted 
by the tax benefits or the prestige of a National Register listing, may 
offer properties for the National Register with little regard for their true 
historic value—or lack of it. More subtly, preservation activists, seeking 
to stop a development or alteration they oppose for a variety of irrelevant 
reasons, may nominate a property to the National Register in the hope 
that, through the NHPA review process, they can force the owner to 
alter the project so that it will be more to their liking, or even stop it 
altogether. Even if no federal undertaking is involved, the National 
Register label can be used and misused in other fora (such as local 
zoning boards) to oppose the ‘‘desecration’’ of a ‘‘national (or state or 
local) historic treasure.’’ 

For example, the Connecticut Environmental Protection Act of 
1971** authorizes a private right of action by ‘‘any person, partnership, 
corporation, association, organization or other legal entity ... for 
declaratory and equitable relief ... for the protection of the public 
trust in the . . . natural resources of the state from unreasonable pollu- 
tion, impairment or destruction.’’* This statute was amended in 1982 
to make this private right of action applicable to: 


the unreasonable destruction of historic structures and landmarks 
of the state, which shall be those properties (1) listed or under 
consideration for listing as individual units on the National Reg- 
ister of Historic Places ... or (2) which are a part of a district 
listed or under consideration for listing on said national register 
and which have been determined by the state historic preservation 
board to contribute to the historic significance of such district.** 


Application of vague criteria can easily allow a property to be ‘‘con- 
sidered for listing’ on the National Register, thus subjecting the prop- 
erty owner to an injunction against the property’s destruction before 
an actual determination of the property’s historic significance has been 
made. 

These are not idle fears. Experience demonstrates that such impre- 
cise and ambiguous standards in the regulations jeopardize the imple- 
mentation of legitimate and commendable historic preservation goals 
by failing to distinguish between historically important structures and 
sites, on the one hand, and buildings that are merely old, on the other. 
Furthermore, a less than rigorous application of such ambiguous criteria 
leads to abuses by allowing properties to be listed on or found eligible 
for the National Register based on incomplete or questionable docu- 
mentation of their authentic historic significance. This in turn can lead 
to unjustifiable delays and increased costs for projects, and perhaps 





4* Conn. GEN. STAT. ANN. §§ 22a-14 to -20 (West 1985). 
45 Id. at § 22a-16. 
4 Id. at § 22a-19a. 
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even the ultimate abandonment of projects which are otherwise bene- 
ficial and perhaps even necessary to an individual property owner, an 
institutional property owner, or a municipality. 

Two NPS publications, entitled ‘‘How to Apply the National Reg- 
ister Criteria for Evaluation’’ and ‘‘How to Evaluate and Nominate 
Potential National Register Properties That Have Achieved Significance 
Within the Last 50 Years,’’*” provide some guidance in applying these 
criteria. Unfortunately, these documents are advisory only and do not 
resolve the ambiguities in the regulatory criteria. Additional guidance 
may be found in the Secretary of the Interior’s Standards and Guidelines 
for Archeology and Historic Preservation.*® However, these Standards 
and Guidelines are also merely advisory and do not resolve the many 
ambiguities in the criteria. 


2. Nomination Procedures 


NHPA provides for the creation and subsequent regulation of State 
Historic Preservation Programs.*® The position of a State Historic Pres- 
ervation Officer (SHPO) is established to administer the Program.*° 
More specifically, each SHPO should: 


(A) in cooperation with Federal and State agencies, local 
governments, and private organizations and individuals, direct 
and conduct a comprehensive statewide survey of historic prop- 
erties and maintain inventories of such properties; 

(B) identify and nominate eligible properties to the National 
Register and otherwise administer applications for listing historic 
properties on the National Register; 

(C) prepare and implement a comprehensive statewide historic 
preservation plan; 

(D) administer the State program of Federal assistance for 
historic preservation within the State; 

(E) advise and assist, as appropriate, Federal and State agen- 
cies and local governments in carrying out their historic preser- 
vation responsibilities; 

(F) cooperate with the Secretary, the Advisory Council on 
Historic Preservation, and other Federal and State agencies, local 
governments, and organizations and individuals to ensure that 
historic properties are taken into consideration at all levels of 
planning and development; 

(G) provide public information, education, and training and 
technical assistance relating to the Federal and State Historic 





47 Available from the National Register of Historic Places Division, National Park 
Service, United States Department of the Interior, P.O. Box 37127, Washington, D.C. 20013. 

4 36 C.F.R. §§ 61.2(n), .3(b) (1985). 

4° 16 U.S.C. § 470a(b) (1982). 

so Id. 
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Preservation Programs; and 

(H) cooperate with local governments in the development of 
local historic preservation programs and assist local governments 
in becoming certified pursuant to subsection (c) of this section.” 


The regulations promulgated to implement the mandate of NHPA 
provide that a SHPO must: 


consult with local authorities in the nomination process. The 
[SHPO] provides notice of the intent to nominate a property and 
solicits written comments especially on the significance of the 
property and whether or not it meets the National Register criteria 
for evaluation. The . . . notice also gives owners of private property 
an opportunity to concur in or object to listing.®? 


In addition, the highest elected official of the county and municipality 
in which a nominated property is located must be notified of the 
nomination.** 

After the nomination papers have been available for public and 
private review and after the prescribed comment period has ended, 
all relevant documents and comments, including any objections of the 
owner to the nomination, are submitted to the State Review Board 
(SRB).*° The SRB is composed of persons representing ‘‘the professional 
fields of American history, architectural history, historic architecture, 
prehistoric and historic archeology, and other professional disciplines 
and may include citizen members.’’** The function of the SRB is to 
‘determine whether or not the property meets the National Register 
criteria for evaluation and [to] make a recommendation to the State 
Historic Preservation Officer to approve or disapprove the nomina- 
tion.’’*? SRB-approved nominations, together with any written com- 
ments received from the public and any objections received from the 
owner, are then forwarded to the SHPO for review.™ 

If the SHPO determines that a nomination is ‘‘adequately docu- 
mented and technically, professionally, and procedurally correct and 
sufficient and in conformance with National Register criteria for eval- 
uation,’’®® the nomination is forwarded to the Keeper of the National 
Register of Historic Places (appointed by the NPS) for a final determi- 





Id. 
36 C.F.R. § 60.6(b) (1985). 
. at § 60.6(c). 


. at § 60.6(j). 
. at § 60.3(0). 
. at § 60.6(j). 
. at § 60.6(k). 
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nation of eligibility for listing on the National Register. Notice of this 
nomination must be published in the Federal Register and a brief period 
for public comment must be provided.*! Within forty-five days after the 
Keeper receives a nomination of a property which the Keeper deems 
to be eligible for listing, the property will be included on the National 
Register. If, after review, the Keeper determines that a property is not 
eligible for listing, the nomination is returned to the SHPO with an 
explanation.® 

In no instance may a property be listed on the National Register if 
its owner objects to the nomination before the property is actually 
listed.** Such property may only be deemed ‘‘eligible’’ for listing until 
its owner provides a written statement withdrawing the objection. 
However, owners of ‘‘eligible’’ but nonlisted properties are not eligible 
for any of the federal loan or tax incentives provided for listed prop- 
erties, yet are still subject to the review and comment procedures which 
are required prior to any federal undertaking affecting eligible prop- 
erty. 

Furthermore, in instances in which a single property is owned by 
more than one individual and in which several separately owned 
properties comprise a single district, a property will not be listed if a 
majority of such owners object to the listing.*’ For purposes of deter- 
mining whether a majority of property owners in a district has objected, 
‘‘feljach owner of private property in a district has one vote regardless 
of how many properties or what part of one property that party owns 
and regardless of whether the property contributes to the significance 
of the district.’’* So, for example, an institution might own ten out of 
twelve parcels which comprise the vast majority of land in a district 
proposed for listing on the National Register and if neither of the other 
two property owners object to such listing, the district will be listed 
over the objection of the institution. 

It is also important to note that ‘‘eligibility’’ flows from the inherent 
qualities of a property and not from a specific declaration of a SHPO 
or the NPS. Thus, it has been held that: ‘‘property qualifies as eligible 
property on the basis of literal eligibility under the National Register 
criteria. Consequently, we conclude that eligible property is not re- 
stricted to property that has been officially determined eligible for 
inclusion in the National Register.’’® 





. at § 60.13(a). 
. at § 60.6(r). 


a § 60.6(s). 


. at § 60.3(c). See infra Section I.B.3. 
. at § 60.6(g). 


Boyd v. Roland, 789 F.2d 347, 349 (5th Cir. 1986) (emphasis in original). 








70 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 14, No. 1 


The regulations also provide for the nomination of federally owned 
or controlled properties,” nomination of properties only partially under 
ownership or control of the federal government,” private requests for 
the nomination of historically significant property,”? and the removal 
of property from the National Register.” 


3. Section 106 Review 


Besides the tax credits available to owners of certain historically 
significant properties, perhaps the most significant practical aspect of 
owning property deemed historically significant and thus either eligible 
for listing, or actually listed, on the National Register is the review 
and comment procedure required for any contemplated federal under- 
taking affecting that property.”* Commonly referred to as the ‘‘section 
106 review’’ for the statutory section from which it originates,” the 
process itself is far-reaching and time-consuming. 

In order to understand fully the elaborate and detailed review and 
comment procedures under section 106° one must first look to the 
Congressional findings in NHPA.”’ Congress found that ‘‘historic prop- 
erties significant to the Nation’s heritage are being lost or substantially 
altered, often inadvertently, with increasing frequency.’’’® In recogni- 
tion of this, the prescribed federal review process is to begin ‘‘[a]s 
early as possible before an agency makes a final cecision concerning 
an undertaking and in any event prior to taking any action that would 
foreclose alternatives or the [Advisory] Council’s ability to com- 
ae: 3°" 





36 C.F.R. § 60.9 (1985). 
Id. at § 60.10. 
Id. at § 60.11. 
Id. at § 60.15. 
See supra note 34 and accompanying text. 
Pub. L. 89-665, Tit. I, § 106, 80 Stat. 915 (1966) (codified at 16 U.S.C. § 470f 
(1982)). 
7° The § 106 review and comment process must also be satisfied under the National 
Environmental Policy Act of 1969, 42 U.S.C. §§ 4321-4347 (1982), and Exec. Order No. 
11,593, 36 Fed. Reg. 8921 (1971), reprinted in 16 U.S.C.A. § 470, at 48-49 (West 1985). 
77 See supra note 29 and accompanying text. 
7° 16 U.S.C. § 470(b)(3) (1982). 
7° 36 C.F.R. § 800.4 (1985). The Advisory Council on Historic Preservation (Advisory 
Council or Council) is an independent federal agency composed of: 
(1) a Chairman appointed by the President selected from the general public; 
(2) the Secretary of the Interior; 
(3) the Architect of the Capitol; 
(4) the Secretary of Agriculture and the heads of four other agencies of the 
United States (other than the Department of the Interior) the activities of which 
affect historic preservation, appointed by the President; 
(5) one Governor appointed by the President; 
(6) one mayor appointed by the President; 
(7) the President of the National Conference of the State Historic Preser- 
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The section 106 review and comment process was intended to be, 
and indeed is, sweeping in scope. This intention is fulfilled by defining 
the term ‘‘undertaking’’ very broadly. An undertaking is 


. any Federal, federally assisted or federally licensed action, 
activity, or program or the approval, sanction, assistance, or sup- 
port of any non-Federal action, activity, or program. Undertakings 
include new and continuing projects and program activities (or 
elements of such activities not previously considered under section 
106 or Executive Order 11593) that are: (1) Directly undertaken 
by Federal agencies; (2) supported in whole or in part through 
Federal contracts, grants, subsidies, loans, loan guarantees, or 
other forms of direct and indirect funding assistance; (3) carried 
out pursuant to a Federal lease, permit, license, certificate, ap- 
proval, or other form of entitlement or permission; or (4) proposed 
by a Federal agency for Congressional authorization or appropri- 
ation.®° 


For each proposed ‘‘undertaking,’’ the head of the applicable federal 
agency (Agency Official) must consult with the appropriate SHPO to 
identify any property either listed on or eligible for the National Register 
‘‘that is located within the area of the undertaking’s potential environ- 
mental impact and that may be affected by the undertaking.’’*’ For each 
identified property, the Agency Official and the SHPO must determine 
whether the proposed undertaking will affect any of the characteristics 
that made the property eligible for listing.* 





vation Officers; 
(8) the Chairman of the National Trust for Historic Preservation; 
(9) four experts in the field of historic preservation appointed by the 
President from the disciplines of architecture, history, archeology, and other 
appropriate disciplines; and 
(10) three at-large members from the general public, appointed by the 
President. 
16 U.S.C. § 470i (1982). 

In addition, the Chairman is to appoint an Executive Director in the competitive 
service. Id. at § 470m{(a). 

© 36 C.F.R. § 800.2(c) (1985). 

8 Td. at § 800.4(a). 

82 Id. at § 800.4(b). The criteria to be applied to these determinations are set forth 
as follows: 

(a) Criteria of Effect. The effect of a Federal, federally assisted or federally 
licensed undertaking on a National Register or eligible property is evaluated in 
the context of the historical, architectural, archeological, or cultural significance 
possessed by the property. An undertaking shall be considered to have an effect 
whenever any condition of the undertaking causes or may cause any change, 
beneficial or adverse, in the quality of the historical, architectural, archeological, 
or cultural characteristics that qualify the property to meet the criteria of the 
National Register. An effect occurs when an undertaking changes the integrity 
of location, design, setting, materials, workmanship, feeling, or association of 
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If the Agency Official and SHPO find that the undertaking will not 
affect any of the pertinent characteristics, the undertaking may proceed 
without further review under NHPA.® On the other hand, if the Agency 
Official or SHPO finds that the undertaking will affect any of the 
pertinent characteristics, the proposed undertaking must be examined 
to determine if any of the ‘‘Criteria of Adverse Effect’’** promulgated 
by the Secretary of the Interior are likely to apply.® If, after evaluating 
the undertaking in light of these criteria, no adverse effect is anticipated, 
the responsible Agency Official must provide documentation (a Deter- 
mination of No Adverse Effect) to the Advisory Council. The Determi- 
nation must include a description of the proposed federal undertaking, 
a list of the eligible and listed properties that will be affected by the 
undertaking, and a statement as to why each of the Criteria of Adverse 
Effect was found inapplicable.** The Executive Director of the Advisory 
Council®” must review the Determination together with the supporting 
documentation and may inform the Agency Official that the documen- 
tation is inadequate or may object to an adequately documented Deter- 
mination on substantive grounds.* If neither objection is raised, the 
Agency Official has satisfied the section 106 review procedures and 
may proceed with the undertaking.®*® Furthermore, in instances where 
the Executive Director objects to the Determination of No Adverse Effect, 
the Executive Director may specify to the Agency Official conditions 
which, if met, would eliminate the objection. The Agency Official may 





the property that contributes to its significance in accordance with the National 
Register criteria. An effect may be direct or indirect. Direct effects are caused 
by the undertaking and occur at the same time and place. Indirect effects 
include those caused by the undertaking that are later in time or farther removed 
in distance, but are still reasonably foreseeable. Such effects may include 
changes in the pattern of land use, population density or growth rate that may 
affect on properties of historical, architectural, archeological, or cultural sig- 
nificance. 
36 C.F.R. § 800.3(a) (1985). 
83 Id. at § 800.4(b)(1). 
84 Id. at § 800.3(b). These criteria are as follows: 
(b) Criteria of adverse effect. Adverse effects on National Register or eligible 

properties may occur under conditions which include but are not limited to: 

(1) Destruction or alteration of all or part of a property; 

.(2) Isolation from or alteration of the property’s surrounding environ- 
ment: 

(3) Introduction of visual, audible, or atmospheric elements that are 
out of character with the property or alter its setting; 

(4) Neglect of a property resulting in its deterioration or destruction; 

(5) Transfer or sale of a property without adequate conditions or 
restrictions regarding preservation, maintenance, or use. 


. at § 800.4(b)(2). 
. at § 800.13(a). 

. at § 800.2(1). 

. at § 800.6(a)(1). 
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then accept and incorporate these conditions into the Determination, 
and proceed with the undertaking.*° 

In instances where (1) an adverse effect is found;* (2) the Executive 
Director does not accept a Determination of No Adverse Effect;92 (3) 
An Agency Official does not accept conditions specified by the Executive 
Director; or (4) the Executive Director objects to a Determination of 
No Adverse Effect without specifying conditions that would eliminate 
the objection,” a ‘‘consultation process’’®> must be initiated. This proc- 
ess requires the preparation o: » ‘‘preliminary case report,’’** authorizes 
an on-site inspection,” and also authorizes, if requested, a public 
meeting to discuss the proposed undertaking, its effect on eligible or 
listed property, and possible alternatives that could ‘‘avoid, mitigate, 
or minimize any adverse effects on such properties.’’* 

After the Agency Official, the SHPO and the Executive Director 
complete their review of the proposed undertaking, they must determine 
whether the adverse effect could be avoided by ‘‘feasible and prudent 
alternatives’’** and, if not, whether ‘‘alternatives . . . could satisfactorily 





. at § 800.6(a)(2). 
. at § 800.4(d). 


"at § 800.6(a)(3). 


. at § 800.6(b). 

. at § 800.13(b). These reports should include: 

(1) A description of the agency’s involvement with the proposed undertak- 
ing with citations of the agency’s program authority and applicable imple- 
menting regulations, procedures, and guidelines; 

(2) The status of this project in the agency’s approval process; 

(3) The status of this project in the agency’s National Environmental Policy 
Act compliance process and the target date for completion of all environmental 
responsibilities; 

(4) A description of the proposed undertaking including, as appropriate, 
photographs, maps, drawings, and specifications; 

(5) A description of the National Register or eligible properties affected by 
the undertaking, including a description of the properties’ physical appearance 
and significance; 

(6) A brief statement explaining why any of the Criteria of Adverse Effect 
(See § 800.3) apply; 

(7) Written views of the State Historic Preservation Officer concerning the 
effect on the property, if available; 

(8) The views of other Federal agencies, State and local governments, and 
the other groups or individuals, when known; 

(9) A description and analysis of alternatives that would avoid the adverse 
effects; 

(10) A description and analysis of alternatives that would mitigate the 
adverse effects; and 

(11) An estimate of the cost of the undertaking, identifying Federal and non- 
Federal shares[.] 


* Id. at § 800.6(b)(2). 
% Id. at § 800.6(b)(3). 
% Id. at § 800.6(b)(4). 
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mitigate the adverse effects.’’*° If a feasible and prudent alternative is 
found to avoid or mitigate the anticipated adverse effects, a Memoran- 
dum of Agreement is executed which specifies how the undertaking 
must proceed to avoid or mitigate the adverse effects.1°’ A Memorandum 
of Agreement also is to be executed in cases where it is determined 
that no feasible and prudent alternatives are available but proceeding 
with the proposed undertaking nevertheless is deemed to be in the 
public interest. In such cases, the Memorandum must specify ‘‘any 
recording, salvage, or other measures to minimize the adverse effects 
that shall be taken before the undertaking proceeds.’’1% 

Each executed Memorandum of Agreement must be reviewed by 
the Chairman of the Advisory Council.1°** A Memorandum is considered 
‘final’? when approved by the Chairman or when the prescribed review 
period expires without any action having been taken.’ Once final, 
these Memoranda are deemed to be the Council’s comments required 
by 16 U.S.C. § 470f (section 106)1° for all federal undertakings which 
may have an effect on eligible or listed property.” 

However, when the Agency Official, SHPO and Executive Director 
cannot agree upon the terms of a Memorandum of Agreement, the 
Chairman of the Advisory Council must decide whether or not the 
matter will be presented to the Council for consideration.’ After the 
Council considers those matters presented to it, it forwards its comments 
to the Agency Official’? who must then ‘‘take these comments into 
account in reaching a final decision in regard to the proposed under- 
taking.’’"*° If a matter is not recommended for consideration by the 
Council, the Council members must be notified of the proposed under- 
taking,’"? and the undertaking then may proceed.’ If, however, after 
receiving this notice, three or more Council members object to the 
proposed undertaking, the matter must be scheduled for consideration 
by the Advisory Council.’? Thereafter, the Council must forward its 
comments to the Agency Official,’** and again the Agency Official must 
‘‘take these comments into account in reaching a decision in regard to 





a § 800.6(b)(5). 
. at § 800.6(b)(6). 


at § 800.6(c)(2). 


. at § 800.6(c)(3). 
See supra note 34 and accompanying text. 
36 C.F.R. § 800.6(b)(7) (1985). 

. at § 800.6(d)(5). 

. at § 800.6(d)(7). 

. at § 800.6(d)(1). 


at § 800.6(d)(2). 
. at §§ 800.6(d)(5), (d)(6). 
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the proposed undertaking.’’'** After this process has been completed, 
the agency may proceed with the undertaking. In these cases, the 
Agency Official must submit to the Advisory Council a written report 
detailing the actions it will take in response to the Council’s com- 
ments.116 

As this outline indicates, the section 106 review is both complicated 
and protracted. Its consequences are far-reaching: in fiscal year 1984 
as many as 78,800 undertakings were subject to section 106 review.’?” 
Recently, the General Accounting Office (GAO) studied*** those federal 
agencies most directly affected by, or involved with, the federal pres- 
ervation process. Among the agencies that responded to the GAO 
questionnaires were the Department of Education, the National Endow- 
ment for the Humanities, and the National Science Foundation. The 
study found that 47% of the agencies surveyed believe ‘‘historic pres- 
ervation requirements are more burdensome than necessary . . . . [They] 
have become cumbersome and are an obstacle to achieving their primary 
mission.’’*® These agencies also reported that existing procedures allow 
for an unlimited comment period by the SHPO, Advisory Council, and 
Department of the Interior, and enable these entities to request extensive 
supporting documentation. More specifically, several agencies, includ- 
ing the Department of Education, responded that SHPOs have deiayed 
projects by ‘‘not considering agency program needs.’’?° Furthermore, 
several agencies reported that often other legal requirements conflict 
with historic preservation requirements, including building codes re- 
garding fire, seismic and energy conservation concerns, and barrier- 
free access for the handicapped.’#: The study concluded by recom- 
mending that ‘‘federal historic preservation legislation . . . be amended 
to streamline the review process and to establish fixed time periods 
during which reviewing agencies would have to provide their com- 
ments.’’!?? 

The fact that an Agency Official is only required to give the 
Advisory Council the opportunity to comment and to take historic 
preservation factors into account along with other relevant factors when 





us Td. at §§ 800.6(d)(6), (d)(7). 

6 Id. at § 800.6(d)(7). 

"7 See D. LisTOKIN, supra note 2, at 52. He further reports that of these 78,800 
reviewed undertakings, 76,500 (or all but 2300) were resolved at the state level and that 
only about 200 required substantial involvement of the Advisory Council before a 
Memorandum of Agreement was entered into. Id. 

us U.S. General Accounting Office, Cultural Resources: Results of Questionnaire on 
Federal Agency Historic Preservation Activities (Dec. 1985) (document number GAO/ 
RCED-86-45FS). 

19 Id. at 3. In addition, it was reported that Advisory Council and SHPO require- 
ments ‘‘have contributed to project delays and, as a result, increased project costs 
unnecessarily.’’ Id. 

120 Td. at 5. 

121 Td. at 6-7. 

122 Td. at 4. 
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deciding whether to proceed with a proposed undertaking mitigates 
some of the most damaging effects of these procedures. Section 106 
does not, by itself, stop a proposed undertaking unless the review 
procedures are not satisfied. In other words, once all the review, 
commenting and ‘‘taking into account’’ have been properly completed 
and documented, the undertaking may proceed even if properties eli- 
gible for listing or already listed on the National Register will be 
adversely affected as a result. Of course, this is scant comfort when 
review delays and associated litigation hold up a project for months 
and years while front-end expenses pile up and hard and soft costs 
escalate—sometimes to the point of destroying a project’s feasibility. In 
one instance, a major midwestern university proposed to demolish five 
houses it owned in an Historic District in order to build a new dor- 
mitory. Local opposition to the project was vigorous yet failed to stop 
the demolition. University officials point out, however, that the project, 
when built, cost an additional $1 million for revised architectural plans 
and the delay caused by the community’s opposition significantly 
increased the project’s construction costs.'2° 


4. Tax Benefits Accruing to Owners of Historically Significant 
Property 


Significant federal tax benefits may accrue to owners of property 
listed on the National Re, ‘ster. The Internal Revenue Code (the Code) 
provides the following tax credit for rehabilitation expenditures: a credit 
of 10% of the expense to rehabilitate buildings placed in service before 
1936 and a credit of 20% of the expense to rehabilitate certified historic 
structures.’ ‘‘Certified historic structures’’ are buildings (and their 
structural components) that are either (i) listed on the National Register 
of Historic Places or (ii) located in a historic district designated by state 
or local governments and certified by the Secretary of the Interior as 
consistent with the historic character of the building or its historic 
district..75 In order to qualify for the credit, the rehabilitation of a 
certified historic structure must also be certified by the Secretary of the 
Interior as consistent with the historic character of the building or its 
historic district.'*° 

Although the Tax Reform Act of 1986 (the Act) changed various 
provisions of the rehabilitation credit, many prior provisions of law 
remain. The following lists the basic requirements for the rehabilitation 
credit as amended by the Act.’?’ 





#3 Russell, When Campus and Community Collide, Hist. PRESERVATION, Sept.’ - Oct. 
1983, at 36, 41. 

24 See I.R.C. § 46(b)(4) (CCH 1986). 

28 Id. at § 48(g)(3). 

2 See id. § 48(g)(2)(C). 

#7 The Act’s modifications to the rehabilitation credit generally are applicable to 
property placed in service after December 31, 1986. 
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1. Only two classes of property qualify for the rehabilitation credit: 
certified historic structures and buildings placed in service before 1936. 
Under prior iaw, both nonresidential buildings at leasty thirty years old and 
nonresidential buildings at least forty years old could qualify for different 
levels of the rehabilitation credit. 

2. The building must have been placed in service prior to the 
beginning of the rehabilitation. '?* 

3. Expenditures must be ‘‘qualified rehabilitation expenditures.”’ 
These are defined as expenditures chargeable to the capital account for 
real property and depreciable under a straight line method with a cost 
recovery period of twenty-seven and one-half years for residential rental 
property and thirty-one and one-half years for nonresidential real 
property.’ Prior to the Act, the cost recovery period was nineteen 
years, or fifteen years for low income housing. Qualified rehabilitation 
expenditures do not include the cost to acquire a building or an interest 
in a building such as a leasehold, expenditures attributable to facilities 
related to the building, such as a parking lot or landscaping or its 
enlargement, or expenditures attributable to a portion of a building that 
is or will be tax-exempt use property.’*° ‘“Tax-exempt use property”’ 
generally includes property leased to a governmental entity, a tax- 
exempt organization or a foreign person or entity.** 

4. The building must be ‘‘substantially rehabilitated.’’ Such a 
rehabilitation occurs when the qualified retabilitation expenditures 
during a twenty-four month period, selected by the taxpayer, exceed 
the greater of $5,000 or the building’s adjusted basis determined as of 
the first day of the twenty-four month period.'*? A sixty month period 
may be used rather than the twenty-four month period when architec- 
tural plans and specifications anticipate a phased rehabilitation requir- 
ing more than twenty-four months to complete.'** In addition, 
expenditures for a portion of the property which includes tax-exempt 
use property are included in calculating whether a building has been 
substantially rehabilitated even though they are not qualified rehabili- 
tation expenditures for the purpose of the credit.’ 

5. The rehabilitation of a building other than a certified historic 
structure must conform with a three-part test requiring that: (i) at least 
50% of the building’s existing external walls remain in place as external 
walls; (ii) at least 75% of existing external walls remain in place as 
external or internal walls; and (iii) at least 75% of the building’s internal 
structural framework remain in place. This test does not require 





Id. at § 48(g)(1)(A)(ii). 

Id. at § 48(g)(2). 

See id. § 48(g)(2)(B). 

See id. § 168(h). 

Id. at § 48(g)(1)(C)(i). 

Id. at § 48(g)(2)(B)(ii). 

See id. § 48 (g)(2)(B)(v)(I). 
Id. at § 48 (g)(1)(A)(iii). 
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a specific percentage of a certified historic structure to be retained. 
Rather, rehabilitation of a certified historic structure must be carried 
out pursuant to the Secretary of the Interior’s Standards for Rehabili- 
tation. Under prior law it was sufficient if certified and non-certified 
buildings conformed with an external walls test regardless of whether 
the alternative three-part test was met. The external walls requirement 
was satisfied when at least 75% of the building’s existing external 
walls remained in place as external walls. 

6. The rehabilitation credit percentage is 20% for certified historic 
structures and 10% for other buildings.’** These amounts were reduced 
from the amounts available under the prior law, namely, 25% for 
certified historic structures and 15% and 20% for thirty year old and 
forty year old buildings, respectively. Congress considered this reduc- 
tion appropriate because the Act reduces the maximum corporate tax 
rates to 34% from the prior 46% rate, thereby eliminating the need for 
higher tax credits. 

A lessee’s leasehold improvement expenditures can also qualify for 
the rehabilitation credit, provided that upon completion of rehabilitation 
by the lessee, the remaining lease term without counting renewal 
periods is at least twenty-seven and one-half years for residential real 
property and thirty-one and one-half years for nonresidential real 
property.’°” Prior law required the remaining lease term to be nineteen 
years or less depending on when the lease was entered into, without 
counting renewal terms. 

The rehabilitation credit is subject to recapture, that is, an amount 
of the credit may be added to the taxpayer’s taxable income if the 
property attributable to the qualified rehabilitation is disposed of or 
otherwise ceases to be qualified investment credit property within five 
years after it is placed in service. The amount of recapture equals the 
amount of the rehabilitation credit, reduced by 20% for each entire 
year the property is in service.‘** Accordingly, if the property is dis- 
posed of within one year of its date of service, 100% of the credit is 
recaptured; if disposed of before a full second year of service, 80% of 
the credit is recaptured, and so forth, until there is no recapture after 
five years. 

In addition, the adjusted basis of the building is reduced by the 
entire amount of the credit.1*° The basis reduction is treated as a 
depreciation deduction so that in the event the property is sold at a 
gain, the amount of the credit which reduced the basis would be 
recaptured, like depreciation.*° Under prior law the adjusted basis of 





196 Id. at § 46(b)(4)(A). 

37 Td. at § 48(g)(2)(B)(vi). For leases entered into before May 22, 1985 where the 
lessee has signed the lease before May 17, 1985 the remaining lease term must be at 
least 18 years. Id. 

138 See id. § 47(a)(5). 

139 Td. at § 48(q)(3). 

140 1.R.C. § 1250 provides for depreciation recapture upon the sale of real property 
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a certified historic property was reduced by 50% of the rehabilitation 
credit rather than by the entire amount of the credit. 

Finally, the availability of the rehabilitation credit for tax-exempt 
entities remains substantially restricted, as it was under prior law. If a 
tax-exempt entity such as a school or university predominantly uses a 
rehabilitated property in an unrelated trade or business the income of 
which is subject to tax, the school would be entitled to the full credit.’ 
If the entity uses the property for purposes other than an unrelated 
trade or business, in furtherance of its exempt purposes, for example, 
then it may not be entitled to any credit.’” 

In particular, the restrictions on eligibility for the credit apply 
where more than 35% of the rehabilitated property is leased by a tax- 
exempt entity.’** When the use exceeds 35%, then the rehabilitation 
credit will be unavailable if one of the following four conditions exists, 
meaning that the lease is a ‘‘disqualified lease’’: 


1. The property was either directly or indirectly financed 
through tax-exempt financing, and the tax-exempt entity 
participated in the financing; 


The tax-exempt entity received a fixed price purchase 
option or its equivalent; 


The lease term is greater than twenty years; or 


The lease is part of a sale-leaseback or similar transfer 
from the tax-exempt entity and the entity originally used 
the property before the sale or transfer.** 


Thus, a tax-exempt entity rarely will benefit from a sale-leaseback 
of rehabilitated property in which the buyer-lessor uses the credit and 
leases the rehabilitated property back to the entity (with the potential 
of a reduced rent attributable to a pass-through of the credit). If the tax- 
exempt entity uses more than 35% of the property other than in an 
unrelated trade or business and one of the four above-mentioned con- 
ditions exists, no credit will be available for expenditures made with 





to the extent that actual depreciation exceeds straight line depreciation. Since I.R.C. § 
48(q)(5) treats the basis reduction resulting from a rehabilitation credit election as a 
depreciation deduction, any difference between straight line depreciation taken on the 
adjusted basis of the property reduced for the credit and straight line depreciation that 
would have been taken on the original basis of the property without the basis reduction 
for the credit would be subject to the recapture rules. 

141 Td. at § 48(a)(4). 

* Id. at §§ 48(g)(2)(B)(v)(1), 168(h)(1). 

© Id. at § 168(h)(1)(B)(iii). 

“ Id. at § 168(h)(1)(B)(ii). 
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respect to those portions of the building used by the tax-exempt entity. 

In the final analysis, the Act does not materially benefit tax-exempt 
institutions, because the Act focuses on reducing the after-tax benefit 
of the credit in addition to tightening the rehabilitation requirements. 
Thus, the number of tax-exempt institutions qualifying for this credit 
will remain small. For those entities which do qualify, the decrease in 
the amount of the credit in addition to the full basis reduction reduces 
the after-tax velue of the credit. Arguably, the reduction in tax rates 
compensates for this change. 

The advantages provided by the tax laws for rehabilitating historic 
structures have caused concern within the preservation movement. 
Some preservationists have become sensitive to the fact that private 
preservation organizations and individuals may preserve more for profit 
than for preservation goals themselves.'** To the extent that this type 
of distortion or abuse of legitimate preservation goals occurs, and 
especially to the extent that the regulatory system designed to imple- 
ment those legitimate goals fosters its occurrence, it gives pause to those 
people genuinely committed to saving worthy artifacts from our nation’s 
past. 


C. Other Federal Statutes Concerned With Historic Preservation 


Congress and the Executive branch have sought to implement the 


goals expressed in NHPA by addressing preservation concerns in a 
variety of other federal acts because they recognize that the current 
administration of one program may interfere with achieving the goals 
of another equally important federal objective. For example, the Na- 
tional Environmental Policy Act of 1969 (NEPA)**® was enacted to 
declare a national environmental policy.‘*”7 Congress recognized that, at 





8 Comments of W. Brown Morton, III, International Preservation Consultant, speak- 
ing at the Historic Preservation Conference, Mary Washington College, Fredericksburg, 
Va. (May 31, 1986). See also D. LisroxkiNn, supra note 2, at 55-56: 

The ‘substantial rehabilitation’ requirement also often has undesirable 

effects. In a borderline case of eligibility, an investor is encouraged to increase 
the rehabilitation outlay just to satisfy the ‘substantial rehabilitation’ threshold; 
this extra renovation adds to carrying costs and often has little substantive 
benefit. The measure is especially counterproductive when the property owner 
is financially pressed. The ‘substantial rehabilitation’ test also may discourage 
investment on the part of new property owners whose adjusted basis is likely 
to be high, as opposed to long-term owners whose adjusted basis has been 
lowered by multiyear depreciation. Disqualifying new owners from using the 
... [tax credit] is shortsighted because this group offers much in the way of 
initiative and energy. In addition, the ‘substantial rehabilitation’ test can restrict 
eligibility for the [tax credit] in strong real estate markets where purchase prices 
and, therefore, the adjusted [bases], are high. It is in these markets that historic 
properties are faced with the most severe redevelopment pressures and thus 
would benefit from federal tax support. 

46 42 U.S.C. §§ 4321-4347 (1982). 

47 Td. at § 4331(a). More specifically: 
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least at the federal level, an integrated, coordinated approach was 
required'** to achieve its specific goals of, inter alia, ‘‘assur{ing] for all 
Americans safe, healthful, productive, and [aJesthetically and culturally 
pleasing surroundings; [and] . . . preserv[ing] important historic, cul- 
tural, and natural aspects of our national heritage, and maintain[ing], 
wherever possibile, an environment which supports diversity and a 
variety of individual choice.’’'”” 


To implement this national environmental policy, Congress man- 
dated that: 


all agencies of the Federal Government 


(A) utilize a systematic, interdisciplinary approach which will 
insure the integrated use of the natural and social sciences and 
the environmental design arts in planning and in decisionmaking 
which may have an impact on man’s environment; [and] 


(C) include in every recommendation or report on proposals 
for legislation and other major Federal actions significantly affect- 
ing the quality of the human environment, a detailed statement 
by the responsible official on — 

(i) the environmental impact of the proposed action, 

(ii) any adverse environmental effects which cannot be avoided 
should the proposal be implemented, 

(iii) alternatives to the proposed action, 

(iv) the relationship between local short-term uses of man’s 
environment and the maintenance and enhancement of long-term 
productivity, and 

(v) any irreversible and irretrievable commitments of resources 

which would be involved in the proposed action should it be 
implemented. 
Prior to making any detailed statement, the responsible Federal 
official shall consult with and obtain the comments of any Federal 
agency which has jurisdiction by law or special expertise with 
respect to any environmental impact involved.‘° 





The Congress .. . declares that it is the continuing policy of the Federal 
Government, in cooperation with State and local governments, and other con- 
cerned public and private organizations, to use all practicable means and 
measures, including financial and technical assistance, in a manner calculated 
to foster and promote the general welfare, to create and maintain conditions 
under which man and nature can exist in productive harmony, and fulfill the 
social, economic, and other requirements of present and future generations of 
Americans. 


148 Id. at § 4331(b). 
“e Id. 
180 Id. at § 4332(2). 
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This detailed statement, commonly referred to as an Environmental 
Impact Statement (EIS),‘** is meant primarily ‘‘to serve as an action- 
forcing device to insure that the policies and goals defined in ... 
[NEPA] are infused into the ongoing programs and actions of the Federal 
Government.’’?*? 

Although the underlying policies and prescribed review processes 
are similar under both NEPA, regarding an EIS, and under NHPA, 
regarding the section 106 process, the threshold for preparing an EIS is 
higher than that established for requiring section 106 comment and 
review procedures.‘** Thus, many proposed federal undertakings are 
subject to the section 106 process only, and not to the additional 
procedural and substantive requirements of an EIS. When both NEPA 
and NHPA apply, compliance with section 106 of NHPA should be 
initiated ‘‘during initial environmental assessments that are undertaken 
to meet the requirements of NEPA and agency environmental proce- 
dures.’’*** In addition, ‘‘the environmental assessment and the draft 
environmental impact statement should fully describe any National 
Register or eligible properties within the area of the undertaking’s 
potential environmental impact and the nature of the undertaking’s 
effect on them.’’*55 

Like the section 106 review, the EIS process is a ‘‘review and 
comment’’ procedure only. NEPA and NHPA require only a ‘“‘hard 
look’ at anticipated effects on the natural and historic environment 
during the planning phases of a proposed federal undertaking. Although 
the reality can be quite different, in theory neither Act can prevent 
adverse impacts to, or the alteration or destruction of, protected prop- 
erty.*°° For example, in Inman Park Restoration, Inc. v. Urban Mass 





131 40 C.F.R. § 1502 (1985). 

sz Id. at § 1502.1. 

‘ss ‘Federal agencies should coordinate NEPA compliance with the separate respon- 
sibilities of the National Historic Preservation Act and Executive Order 11,593 to ensure 
that historic and cultural properties are given proper consideration in the preparation of 
environmental assessments and environmental impact statements. Agency obligations 
pursuant to the National Historic Preservation Act and Executive Order 11,593 are 
independent from NEPA requirements and must be complied with even when an envi- 
ronmental impact statement is not required. Agencies should also be aware that the 
threshold for compliance with section 106 and the Executive Order is less than that for 
preparation of an environmental impact statement. The former applies to any Federal, 
federally assisted or federally licensed undertaking having an effect on a National Registez 
or eligible property, while the latter extends only to major Federal actions significantly 
affecting the human environment.”’ 36 C.F.R. § 800.9 (1985). 

184 Td. at § 800.9(b). See also 40 C.F.R. § 1502.25 (1985): ‘‘To the fullest extent 
possible, agencies shall prepare draft environmental impact statements concurrently with 
and integrated with environmental impact analyses and related surveys and studies 
required by . . . the National Historic Preservation Act of 1966 (16 U.S.C. 470 et seq.), 
... and other environmental review laws and executive orders.”’ 

188 36 C.F.R. § 800.9(b) (1985). The regulations that follow at 36 C.F.R. § 800.9(c)- 
(f) detail the remaining points of overlap between the § 106 and EIS review processes. 


186 See infra section II comparing the effects of certain state statutes and local 
ordinances with these federal laws. 
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Transportation Administration,’®’ a mass transportation project for At- 
lanta, Georgia, was allowed to proceed even though construction of the 
proposed rail lines wouid adversely affect several sites and structures 
either eligible for listing or already listed on the National Register. The 
plaintiffs challenged the project on several grounds, including noncom- 
pliance with NEPA, NHPA and section 4(f) of the Department of 
Transportation Act.’ The court held, however, that the government 
adequately considered several alternatives to the plan finally proposed 
and engaged in al: prescribed interagency reviews and other procedural 
requirements. Therefore, even though some historically significant sites 
would be adversely affected and others totally destroyed, the court 
could not overturn a decision which had been reached after full and 
good faith compliance with the procedural requirements of the various 
statutes. ‘‘NEPA does not require that a particular decision be reached, 
but only that all environmental factors be explored prior to reaching 
that decision.’’® 

However, courts do treat the procedural requirements of these 
‘review and comment’’ provisions seriously. In Morris County Trust 
for Historic Preservation v. Pierce,’ the court enjoined demolition of 
a building until the NEPA and NHPA review and comment requirements 
were fulfilled. At issue was an ongoing project which had been initiated 
in 1969 (a year before NEPA went into effect) and which involved a 
building not entered on the National Register until 1982. With respect 
to NEPA, the court upheld the lower court’s: 


[interpretation of] the words ‘‘major federal action’’ to require 
compliance with NEPA at any stage of an ongoing, Federally- 
assisted project begun prior to 1970 at which a Federal agency 
has authority to alter the substance of that project. Such an 
application of NEPA is not retroactive, but prospective, since it 
seeks ‘‘to alter, within proper limits, the aspects of a proposal 
which have not yet been completed, and not to undo anything 
which has already proceeded to final [completion]’’ prior to the 
effective date of NEPA. 


With regard to NHPA, the court held that the statute ‘‘is applicable to 
an ongoing project at any stage where a Federal agency has authority 
to approve or disapprove Federal funding and to provide meaningful 





187 414 F. Supp. 99 (N.D. Ga. 1976), affirmed sub nom. Save Our Sycamore v. 
Metropolitan Atlanta Rapid Transit Auth., 576 F.2d 573 (5th Cir. 1978). 

188 See infra notes 167-71 and accompanying text. 

189 414 F. Supp. at 112 (citing Scenic Hudson Preservation Conf. v. Federal Power 
Comm., 453 F.2d 463 (2d Cir. 1971)). 

160 714 F.2d 271 (3d Cir. 1983). 

161 Td. at 277 (quoting Jones v. Lynn, 477 F.2d 885, 889 (1st Cir. 1973) (footnote 
omitted)). 











84 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 14, No. 1 


review of both historic preservation and community development 
goals.’’1® 

Another federal directive, Executive Order No. 11,593, issued in 
1971, declares that property under the ownership or control of the 
federal government also must be managed in accordance with the 
purposes and policies of NEPA, NHPA, the Historic Sites Act and the 
Antiquities Act.*** Among the responsibilities of federal agencies enum- 
erated in this Executive Order’ is the requirement that agency heads 
evaluate ‘‘all sites, buildings, districts, and objects under their juris- 
diction or control that appear to qualify for listing on the National 
Register of Historic Places.’’*® As discussed above,’ the comment and 
review procedures of section 106 of NHPA must be followed with 
regard to any proposed federal undertaking on property affected by 
Executive Order No. 11,593. 

In contrast to NHPA and NEPA, the federal legislation authorizing 
and regulating the Department of Transportation (DOT)’® can actually 
prevent a proposed undertaking which would require the use of land 
eligible to be nominated to, or actually listed on, the National Regis- 
ter. The land protected by the DOT Act is commonly called ‘‘section 





162 Td. at 280. 

63 Exec. Order No. 11,593, 36 Fed. Reg. 8921 (1971), reprinted in 16 U.S.C.A. § 
at 48-49 (West 1985). 

164 Td. § 2(b). More specifically, § 2 requires, that each agency head: 

(c) initiate measures to assure that where as a result of Federal action or 
assistance a property listed on the National Register of Historic Places is to be 
substantially altered or demolished, timely steps be taken to make or have made 
records, including measured drawings, photographs and maps, of the property, 
and that copy of such records then be deposited in the Library of Congress 


(d) initiate measures and procedures to provide for the maintenance, 
through preservation, rehabilitation, or restoration, of federally owned and 
registered sites at professional standards prescribed by the Secretary of the 
Interior. 


(f) cooperate with purchasers and transferees of a property listed on the 

National Register of Historic Places in the development of viable plans to use 

such property in a manner compatible with preservation objectives and which 

does not result in an unreasonable economic burden to public or private 

interests. 

165 Td. at § 2(a). 

166 See supra note 153. 

167 49 U.S.C.A. §§ 1651-1659 (West 1976 & Supp. 1986) (revised and recodified at 
id. §§ 101-11917 (West Special Pamphlet 1986)). Pub. Law No. 97-449, 96 Stat. 2413 
(1983) specifically provides that this revision, codification and enactment is to be 
‘without substantive change’’ to the predecessor Department of Transportation Act of 
1966. Act of January 12, 1983, Pub. L. No. 97-449, § 1(a), 96 Stat. 2413 (1983). 

18 49 U.S.C.A. § 1653(f) (West 1976) (revised and recodified at 49 U.S.C.A. § 303 
(West Special Pamphlet 1986)). More specifically, § 303(c) provides: 

(c) The Secretary may approve a transportation program or project requiring 

the use of publicly owned land of a public park, recreation area, or wildlife 
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4(f} land,’’ from the corresponding section of the original Act.1® In 
order to document adequately that no ‘‘feasible and prudent alterna- 
tives’’ to the proposed use of section 4(f) land exist, ‘‘[s}upporting 
information must demonstrate that there are unique problems or unusual 
factors involved in the use of alternatives and that the cost, environ- 
mental impacts, or community disruption resulting from such alterna- 
tives reaches extraordinary magnitudes.’’!”° The DOT regulations require 
that an EIS be prepared when section 4(f) land is to be used, and the 
EIS must include an evaluation of alternatives to using the section 4(f) 
land plus a discussion of measures which could minimize harm to that 
land.’”? Although the requirements of section 4(f) (now, section 303 
under the new recodification of the DOT Act) are much more stringent 
than those under NHPA or NEPA, section 4(f) review applies only to 
DOT actions. 

Several other federal statutes’? and programs’” also provide for 
the study and preservation of properties thought to possess historic 
significance on either a national or local level. In general, the ‘‘review 
and comment’’ procedures provided for in these statutes parallel the 
procedures outlined above regarding NHPA and NEPA. 


D. The Olmsted Heritage Landscapes Act of 1987 


Congress may soon signal a new direction in preservation law by 
passing new legislation known as the Olmsted Heritage Landscapes Act 
of 1987 (OHLA). If enacted and implemented as currently written, this 
legislation may well signify the beginning of a different and disturbing 
trend w:tnin the preservation movement. OHLA was first introduced 
as H.R. 4356 in the 98th Congress, First Session, in 1983. The House 
passed the measure; the Senate did not, thus killing it. OHLA was 





and waterfowl refuge or national, State, or local significance, or land of an 

historic site of national, State or local significance (as determined by the Federal, 

State, or local officials having jurisdiction over the park, area, refuge, or site) 

only if— 

(1) there is no prudent and feasible alternative to using that land; and 
(2) the program or project includes all possible planning to minimize harm 

to the park, recreation area, wildlife and waterfowl refuge, or historic site 

resulting from the use. 

16° Department of Transportation Act, Pub. L. No. 89-670, § 4, 80 Stat. 933 (1966). 

17 23 C.F.R. § 771.135(a)(2) (1986). 

171 Td. at § 771.135(h). The discussion in the EIS must address specifically: ‘‘(1) The 
reasons why alternatives to avoid a section 4(f) property are not feasible and prudent; 
and (2) All measures which will be taken to minimize harm to the section 4(f) property.’’ 
Id. at § 771.135(i). 

172 E.g., The Archeology and Historic Preservation Act of 1974, 16 U.S.C. §§ 469- 
469c-1 (1982); Housing and Community Development Act of 1980, 42 U.S.C. §§ 5301- 
5320 (1982). 

173 E.g., Urban Development Action Grant Program, authorized by Housing and 
Community Development Act of 1974, as amended, 42 U.S.C. § 5318 (1982). 
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reintroduced in the First Session of the 99th Congress in 1984 as H.R. 
37 and S. 194. The bill was the subject of hearings before the House 
Subcommittee on Public Lands and the House passed it on June 3, 
1985. It was then referred to the Senate Committee on Energy and 
Natural Resources, but the 99th Congress ended without enacting the 
bill. OHLA was modified slightly and introduced in the First Session 
of the 100th Congress on January 6, 1987 as H.R. 17. 

OHLA provides for an inventory of ‘‘Olmsted heritage land- 
scapes.’’!”* That term includes any ‘‘landscape, park, forest, parkway, 
scenic reservation, college campus, planned community, estate, insti- 
tution, cemetery or recreation area’’ designed by the nineteenth century 
landscape architect, Frederick Law Olmsted, Sr., his sons and partners 
and his associates Calvert Vaux, Charles Eliot, Warren Manning, Jacob 
Weidenmann, Horace W.S. Cleveland, William Hammond Hall and 
George Kessler.’”> Should this bill become law, the statute would give 
unique status to the works of a large group of landscape architects, not 
all of whom have been adequately identified, whose careers may not 
have been thoroughly studied and whose works are largely unidentified. 
This may result even though the expressed purpose of the bill is to 
honor a single man whose greatness is beyond question. 

As written, the bill, especially section 5, establishing the inventory 
of Olmsted heritage landscapes, is overly vague and broad. Under the 
bill, landscapes designed by Olmsted, or his sons, or their associates 
over a period of approximately 100 years, would be inventoried as 
Olmsted heritage landscapes before anyone determines that they were 
actually designec' by the Olmsted office (much less by Frederick Law 
Olmsted, Sr., Fimself) and before any evaluation can be made of their 
design intent, the execution of that intent, or their historic significance, 
influence, value or integrity.17° Indeed, some proponents of the pro- 
posed legislation believe that it should be administered so that land- 
scapes are inventoried as Olmsted heritage landscapes on the basis of 
Olmsted office job numbers alone, without any proof that a job number 
identifies an actual Olmsted office project. However, as in many busy 
professional offices, the Olmsted office assigned job numbers to prelim- 
inary inquiries from potential clients as well as to actual projects, so 
that many job numbers represent commissions which never happened 
or projects which were never executed. 

Even though OHLA has not become law, and perhaps never will, both 
the bill and the underlying attitudes it reflects signify worrisome trends 
within the preservation movement. This bill is especially troublesome 
for institutions of higher education because during the last 100 years 





174 H.R. 17, 100th Cong., 1st Sess. § 5 (1987). 

75 Td. at § 3(3) (emphasis added). 

76 Td. at § 5(c); The listing of all Olmsted heritage landscapes is to be completed 
within three years after the effective date of the Act; the evaluation of these sites is to 
be completed within ten years after the effective date of the Act. 
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over 275 colleges and universities and over eighty-five hospitals were 
assigned Olmsted office job numbers. It is impossible to determine from 
the job numbers alone the extent of involvement of Olmsted, one of 
his sons, any of their associates, or even the office itself in such projects. 
Yet each of these institutions would find itself on the inventory of 
Olmsted heritage landscapes. What is perhaps even more disturbing is 
the thrust of this ‘‘special interest’ bill, which singles out one particular 
individual and all works even remotely connected with his name. This 
defies the common understanding that not every work of even the 
greatest master deserves blanket adulation. If this bill is passed by 
Congress, one must ask who will be the next ‘‘hot’’ architect, landscape 
architect, or artist chosen for indiscriminate deification. 

Special interest legislation has other adverse consequences. Among 
other things, it deflects legitimate preservation efforts to identify and 
preserve objects deemed, on the basis of individual merit, worthy of 
protection. It also vitiates responsible preservationist impulses by dis- 
pensing with genuine criteria for selecting properties for historic des- 
ignation and protection. 


II. SELECTED STATE LAWS AND LOCAL ORDINANCES 


State statutes and local ordinances contain some of the most re- 
strictive laws in the field of historic preservation. Indeed, preservation 
efforts at the local level have remained the backbone of the American 
historic preservation movement since the first attempts to preserve 
particular sites significant in American history.’””? Even though the 
federal statutes discussed in the preceding section tend, in part, to 
centralize preservation activity at the national level, they also provide 
the impetus and the mechanism for increased local involvement in 
preservation efforts. More specifically, NHPA establishes the position 
of SHPO?” to administer a state’s Historic Preservation Program. All 
fifty states have created a SHPO position,’”? and many states have 
created their own state registers of historic places and enacted legisla- 
tion which authorizes local governments to become involved in pres- 
ervation activity.1®° 

Local preservation is perhaps the most significant type of preser- 
vation for a variety of reasons. First, the very nature of localized activity 
increases the potential for involving people at the local level. Second, 
when preservation activity is localized, these groups tend to define 
‘‘significance’’ more broadly, thus encompassing a greater variety of 
sites, structures, and objects within their ambit. Local preservation 
efforts also tend to focus attention on local significance so that many 





77 See supra notes 2-3 and accompanying text. 
178 See supra note 50 and accompanying text. 
179 TD. LISTOKIN, supra note 2, at 34. 
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more properties are thereby affected than are affected under the more 
stringent state and federal criteria. 

Third, individual efforts can be more effective at the local level 
and yield more immediate and direct results. Thus, local ordinances 
are more far-reaching and restrictive than national statutes which tend 
to be more advisory and hortatory in nature. 

Consider first the explosive growth in local preservation efforts 
since the enactment of NHPA. The number of local historic district 
commissions authorized pursuant to local ordinances has increased 
from approximately 100 in 1966 to over 1,000 in 1982.**' Also, reflecting 
the increasing role of private preservation groups, an estimated 4,300 
such organizations, with a total of approximately two million members, 
have come into existence.'*? Numbers alone do not describe the strength 
or vitality of a movement, but the large number of people involved, 
even nominally, in preservation efforts, does signal the widespread, 
popular appeal of historic preservation. In turn, this appeal and in- 
volvement directly affect how ‘‘historic’” is defined and how local 
ordinances are drafted. 

NHPA paved the way for an expanded concept of historic signifi- 
cance.*** In addition, NHPA helped broaden the concept of ‘‘historic’’ 
to encompass mundane, unremarkable buildings that have played some 
role in an area’s history.*** This tendency is intensified when civic- 
minded people seek to immortalize their community by nominating a 
piece of their own town’s history to the state or national registers. 

The expanding definition of the term ‘‘historic’’ is also apparent 
in the recent trend toward nominating groups of buildings as opposed 
to individual or isolated structures.‘* This trend has been carried to 
an extreme in at least one situation. Many towns which were founded 
along the Great Northern Railway developed in a ‘‘T’’ configuration 
beside the tracks, with the rail line and grain elevators forming the top 
of the ‘‘T’’ and the business district forming the stem. This configu- 
ration eliminated the need for local business traffic to cross the train 
tracks. Therefore, even if individual buildings in such a town were not 
historically significant, the entire town might be eligible for listing on 
the National Register as an example of this pattern of cultural devel- 
opment.’* 





D. MADDEX, THE BROWN Book-A DirECTORY OF PRESERVATION INFORMATION 34 (1983). 

182 Td. 

#3 See supra note 40 and accompanying text. : 

14 1). LISTOKIN, supra note 2, at 37: ‘‘For instance, a block of late-nineteenth-century 
row houses, or a factory characterizing smokestack America, might now be preserved, 
not because it is the fruit of any particular architectural genius or historic event, but 
because it is a physical legacy of the march through time.” 

1s Id. ‘‘While individual buildings were still singled out for protection, groupings 
of structures and the overall ambience they conveyed attracted considerably greater 
interest--the idea developed that to preserve the past, the overall vista and composite, 
not only the isolated segments, had to be protected.”’ Id. 

#6 Speech by Mr. C. Van West of the Center for Historic Preservation, Middle 
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The shift toward blanket protection of large areas and multiple 
structures not previously thought to be historically ‘‘significant,’’ even 
at the less discriminate local level, signifies a change within the 
preservation movement. At best, it suggests that preservationists may 
be losing sight of their original and legitimate goals; at worst, it carries 
serious implications for change and development throughout the coun- 
try. One authority in the field remarked that: 

[T]he growing breadth of the definition of what is important to 
preserve can reduce the concept to meaninglessness and lead to 
abuses. Preservation is not well served if it is trivialized by those 
claiming that much of what exists has historic virtue or if it is abused 
by those with a hidden agenda, such as to stop new development 
or to extract exactions from developers. At issue is the propriety with 
which local preservation commissions, the Department of the Interior, 
and other authorities operate with respect to their historic survey 
and designation work. They must resist pressure for overincorpora- 
tion and must define ‘‘historic’’ in a consistent manner.**” 

One example of the abuses which can occur when ‘“‘those with a 
hidden agenda’’ try to use NHPA and related laws for their own 
purposes is currently unfolding in New York. A leading eleemosynary 
institution owns a large tract of land in a suburban community. Faced 
with diminishing sources of outside funding, this institution seeks to 
develop a portion of its 230 acres. Approximately 175 acres are unde- 
veloped and the remaining fifty-five are used for institutional purposes. 
The controversy focuses on the undeveloped portion of the tract, which 
comprises one of the last large open spaces in that part of the county. 

The institution discussed its options for several years, entered into 
a development agreement in 1982, and announced tentative develop- 
ment plans in late 1983. Three months later, the institution was in- 
formed that the entire tract, developed and undeveloped, was being 
considered for nomination to the New York State and the National 
Registers of Historic Places. The nomination papers had been prepared 
by a group of local citizens and employees at the facility with the 
assistance of the staff of the New York SHPO. 

One of the principal assertions offered in support of the proposed 
nomination is the allegation that Frederick Law Olmsted, Sr., land- 
scaped the site. However, after extensive research and analysis of the 
available documents, the property owner has established that Olmsted 
himself had no direct involvement in the actual planning or execution 
of the landscaping at the site, that the planning work done by the 
Olmsted office was often ignored or drastically modified by the insti- 
tution’s administrative personnel, that no Olmsted master plan was 
ever done, and that the Olmsted office plantings have long since 





Tennessee State University, at the Historic Preservation Conference at Mary Washington 
College, Fredericksburg, Va. (May 31, 1986). 
87 T). LISTOKIN, supra note 2, at 39. 
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disappeared. Yet, in spite of the overwhelming evidence which has 
been amassed to contradict allegations made in the nominating papers, 
as of this writing, nearly three years after the site was first proposed 
for nomination, the issue has still not been resolved, project opponents 
continue blithely to insist that development will mean the destruction 
of an ‘‘Olmstedian’’ landscape, and the institution’s financial future 
continues in doubt. 


A. New York 


New York City has an extensive ordinance regulating owners of 
properties deemed to possess historic significance.'** It provides that: 


it shall be unlawful for any person in charge of a landmark site 
or an improvement parcel or portion thereof located in an historic 
district [or] any part of an improvement containing an interior 
landmark, to alter, reconstruct or demolish any improvement con- 
stituting a part of such site or constituting a part of such parcel 
and located within such district or containing an interior land- 
mark, or to construct any improvement upon land embraced within 
such site or such parcel and located within such district, or to 
cause or permit any such work to be performed on such improve- 
ment or land, unless the commission has previously issued a 
certificate of no effect on protected architectural features, a certif- 
icate of appropriateness or a notice to proceed authorizing such 
work, and it shall be unlawful for any other person to perform 
such work or cause same to be performed, unless such certificate 
or notice has been previously issued.’ 


In essence, this provision prevents a property owner from doing any- 
thing except emergency repair work’® without first obtaining the writ- 
ten approval of the New York City Landmarks Preservation 
Commission.’*! In addition, the ordinance imposes an affirmative duty 
on 





18 2 N.Y.C. ADMIN. CopE ch. 8-A, §§ 205-1.0 to 207-21.0 (1976). 

189 Td. at § 207-4.0(a). 

190 2 N.Y.C. ADMIN. Cope ch. 8-A, § 207-11.0 (1976) specifically allows ‘‘the con- 
struction, reconstruction, alteration or demolition of any improvement on a landmark 
site or in an historic district or containing an interior landmark, or the performance of 
any minor work upon such improvement, for the purpose of remedying conditions 
determined to be dangerous tc life, health or property.’’ Id. 

11 Written commission approval can take one of three forms. A ‘‘certificate of no 
effect on protected architectural features’’ may be issued when the proposed construction, 
alteration or demolition will either not change or destroy an architectural feature of the 
landmark, or when new construction will be in harmony with external features of 
neighboring properties. Id. at § 207-5.0(a)(1). A ‘‘certificate of appropriateness’”’ may be 
issued when the proposed construction, alteration or demolition is deemed ‘‘appropriate 
for and consistent with the effectuation of the purposes of this chapter.’’ Id. at § 207- 
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[e]very person in charge of an improvement on a landmark site or 
in an historic district . . . [to] keep in good repair (1) all of the 
exterior portions of such improvement and (2) all interior portions 
thereof which, if not so maintained, may cause or tend to cause 
the exterior portions of such improvement to deteriorate, decay or 
become damaged or otherwise to fall into a state of disrepair.’ 


Persons who violate these provisions may be punished by a fine of up 
to $1000 a day,’*? or may be imprisoned for up to one year,’ or 
both. 195 

This ordinance was challenged in the seminal case of Penn Central 
Transportation Co. v. New York City. Penn Central, the owner of 
New York’s Grand Central Terminal, sought to erect a fifty-five story 
office building on top of its Beaux-Arts terminal which had previously 
been designated a landmark. After reviewing two different plans, the 
New York City Landmarks Commission denied Penn Central ‘‘certifi- 
cates of appropriateness’’ for both proposals. Penn Central filed suit 
claiming that its property had been taken without just compensation 
and that it had been deprived of its property without due process of 
law. It was granted an injunction and declaratory relief by the trial 
court, but the lower court’s ruling was reversed on appeal. This reversal 
was upheld by the state’s highest court and by the United States 
Suprerhe Court. 

After reviewing earlier cases in which the ‘‘taking’’ issue had been 
addressed, the Supreme Court dismissed Penn Central’s claim that the 
commission’s refusal to permit development of the airspace over Grand 
Central Terminal constituted a ‘‘taking.’’°” Then, the Court re-empha- 





6.0(a). In reaching its determination, the commission is to consider, inter alia, the 
‘aesthetic, historical and architectural values and significance, architectural style, design, 
arrangement, texture, material and color.’’ Id. at § 207-6.0(b)(2). Lastly, a ‘‘certificate of 
appropriateness on ground of insufficient return’’ may be issued when the improvement 
as it currently exists ‘‘is not capable of earning a reasonable return.’’ Id. at § 207- 
8.0(a)(1)(a). Implementation of this last procedure (to avoid landmark designation causing 
a taking without just compensation) varies depending on whether the property in question 
is taxable or tax exempt. 

192 Id. at § 207-10.0(a). 

183 More specifically, the fine for violating § 207-4.0(a) is not more than $1,000 and 
not less than $100. Id. at § 207-16.0(a). The fine for violating § 207-10.0(a) is not more 
than $250 and not less than $25 for a first offense and not more than $500 or less than 
$100 for a second, or any subsequent, offense. Id. at § 207-16.0(b). 

1 The prison term for violation of § 207-4.0(a) may be up to one year. Id. at § 207- 
16.0(a). The prison term for a first violation of § 207-10.0(a) may be up to 30 days 
and up to three months for any subsequent violations. Id. at § 207-16.0(b). 

198 Id. at § 207-16.0(a)-(b). 

96 438 U.S. 104 (1978). 

197 Id. at 130-31: 

[T]he submission that appellants may establish a ‘‘taking’’ simply by showing 

that they have been denied the ability to exploit a property interest that they 
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sized that diminution in property value, in and of itself and without 
other governmental interference in the use of property, cannot establish 
a “‘taking.’’ 1° The Court also rejected Penn Central’s claim that appli- 
cation of the ordinance was akin to ‘‘reverse spot zoning,’’ whereby a 
parcel is arbitrarily singled out for less favorable treatment than other 
parcels around it. The Court found that the commission was acting 
pursuant to ‘‘a comprehensive plan to preserve structures of historic or 
aesthetic interest wherever they might be found in the city.’’? Fur- 
thermore, this type of land use regulation, similar to zoning ordinances 
which have been held constitutional when properly drafted, is reason- 
ably related to the promotion of the general welfare and inures to the 
benefit of Penn Central as ell as to New York City as a whole.?” 
Similarly, the mere fact that operation of the ordinance has a more 
severe impact on some landowners than on others does not necessarily 
mean that the ordinance authorizes a ‘‘taking.’’?"' It was also important 
to the Court that the ordinance does not prevent Penn Central from 
continuing to use its property in exactly the same way it had been 
using it for the past sixty-five years.2°? Because there was, in the Court’s 
view, no ‘‘taking,’’ and Penn Central was able to obtain a reasonable 
return”? from the use of its property, the ordinance was constitutional. 

As this decision shows, the issue of whether a ‘‘taking’’ has 
occurred revolves around whether the property owner can still make 
productive use of, or get a reasonable return from, the designated 
property. In Lutheran Church in America v. City of New York,?% the 
New York Court of Appeals determined that a taking had occurred. 
The plaintiff, a religious corporation, had been using a residential 
building, earlier converted to offices, for its corporate-religious pur- 
poses. The building, situated in mid-town Manhattan and surrounded 
by other, larger, multi-story commercial and apartment structures had 
been designated a landmark by the New York City Landmarks Preser- 





heretofore had believed was available for development is quite simply untena- 

ble. .. . ‘“Taking’’ jurisprudence does not divide a single parcel into discrete 

segments and attempt to determine whether rights in a particular segment have 

been entirely abrogated. In deciding whether a particular governmental action 

has effected a taking, this Court focuses rather both on the character of the 

action and on the nature and extent of the interference with rights in the parcel 

as a whole.... 

198 Td. at 131. 

199 Td. at 132. 

200 Id. at 134-35. 

201 Td. at 133. 

202 Id. at 136. 

203 The ordinance defines ‘‘reasonable return’’ as ‘‘[a] net annual return of six per 
centum of the valuation of an improvement parcel.’’ 2 N.Y.C. ApMIN. CopE ch. 8-A, § 
207-1.0(v)(1) (1976). Furthermore, the valuation ‘‘shall be the current assessed valuation 
established by the City, which is in effect at the time of the filing of the request for a 
certificate of appropriateness.’’ Id. at § 207-1.0(v)(2). 

204 35 N.Y.2d 121 (1974). 
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vation Commission because it had been the home of J.P. Morgan, Jr. 
The building’s architecture was not particularly significant or of excep- 
tional quality or design, and it had not been the scene of any significant 
historical event. The building, including a wing added in 1958, had 
become too small for the church’s legitimate needs. Permission to 
demolish the building and erect a modern office building was denied 
by the Landmarks Preservation Commission. On these facts, distinguish- 
able from those present in Penn Central, in which the plaintiff was 
able to earn a reasonable return from its property even though desig- 
nated a landmark, the New York court found a taking without just 
compensation: 


What has occurred here, however, where the commission is at- 
tempting to force plaintiff to retain its property as is, without any 
sort of relief or adequate compensation, is nothing short of a naked 
taking .... Where the owner can make a case for alteration or 
demolition the municipality would have to relinquish the desig- 
nation, provide agreeable alternatives or condemn the premises.?°5 


In The Society for Ethical Culture v. Spatt,?°° the court upheld the 
landmark designation of plaintiff's Meeting House. The Society con- 
tested the designation on the ground that it would prevent the exploi- 
tation of the full economic value of the property since the Society 
would be prohibited from demolishing its Meeting House in order to 
build a larger, more modern facility. However, the Society did not 
show, as had the plaintiff in Lutheran Church, that there was no feasible 
alternative to demolition in order to meet the organization’s legitimate 
needs for space. Noting that the criteria for determining whether a 
taking has occurred differ depending on whether a charitable organi- 
zation or a for-profit business venture is being affected,?°’ the court 
nevertheless determined that a taking had not occurred: 


There is no genuine complaint that eleemosynary activities within 
the landmark are wrongfully disrupted, but rather the complaint 
is instead that the landmark stands as an effective bar against 
putting the property to its most lucrative use. But there simply is 





25 Id. at 132. 

206 51 N.Y.2d 449 (1980). 

207 Td. at 454-55: 

It must be emphasized, however, that reasonableness when related to commer- 
cial property necessarily requires that the owner not be deprived by the regu- 
lation of a reasonable return on his property. However, because charitable 
organizations are not created for financial return in the same sense as private 
businesses, for them the standard is refined to permit the landmark designation 
restriction only so long as it does not physically or financially prevent, or 
seriously interfere with the carrying out of the charitable purpose (citations 
omitted). 
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no constitutional requirement that a landowner always be allowed 
his property’s most beneficial use.? 


Thus, as in Penn Central, the governmental interference with the 
owner’s use of the property did not amount to a taking, and the 
landmark designation was upheld. 

A New York appellate court, in Ebert v. New York State Office of 
Parks, Recreation and Historic Preservation,” limited the reach of local 
preservation ordinances by holding that they cannot impose require- 
ments or restrictions on state agency projects over and above those 
mandated by state law. At issue in Ebert was the demolition of Stone 
Hall, an eighty year old Beaux-Arts building owned by New York State 
on the Cornell University campus in Ithaca. Cornell, acting through the 
State University Construction Fund, wanted to raze Stone Hall so that 
it could erect a more modern and more spacious four-story building. 
The proposal was approved by the trustees of the State University of 
New York, received funding from the state legislature, and was the 
subject not only of consultations with the State Commissioner of Parks, 
Recreation and Historic Preservation?’® but also of a draft and final 
state-mandated Environmental Impact Statement.?"! 

At the time of the planned demolition, Stone Hall had been listed 
on both the National and State Registers, and, pursuant to a local 
ordinance, had been designated a local landmark by the Ithaca Land- 


mark Preservation Commission. The ordinance required a permit from 
this local commission before a designated building could be demol- 
ished. Cornell did not comply with this local requirement and, when 
demolition began, an injunction was sought by a community preser- 
vation group. The trial court granted the injunction, holding that the 


local permit requirements had to be satisfied. The appellate court 
reversed: 


Construing the act as a whole and considering its various 
provisions together and with reference to each other . . . and taking 





Id. at 455-56 (citation omitted). 
119 A.D.2d 62, 505 N.Y.S.2d 470 (N.Y. App. Div. 1986). 
N.Y. Parks, Rec. & Hist. PRESERV. Law §§ 14.01-.09 (McKinney 1984). This 
article, added in 1980, is very similar to NHPA. It authorizes a statewide historic 
preservation program, § 14.05, establishes a state register of historic places, § 14.07, and 
requires notice to and consultation with the Commissioner of Parks, Recreation and 
Historic Preservation: 
{als early in the planning process as may be practicable and prior to the 
preparation or approval of the final design or plan of any project undertaken 
by a state agency, or prior to the funding of any project by a state agency or 
prior to an action of approval or entitlement of any private project by a state 
agency. 
Id. at § 14.09(1). 
211 N.Y. ENVTL. CONSERV. §§ 8-010 to —0117 (McKinney 1984 & Supp. 1986). The 
requirements under this Act, known as the State Environmental Quality Review Act, or 
SEQRA, resemble those under NEPA. 


210 
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into account the legislative history of the act and the statutes of 
which it is made a part. . . we conclude that the authority granted 
to local governments to regulate properties under their jurisdiction 
for historical preservation purposes does not include the power to 
regulate the activity of a State agency which might affect historical 
or cultural property under the control and jurisdiction of the State 
agency. The act contains a comprehensive <eview process at the 
State level for such State agency activity.?’ 


The holding in Ebert is limited, by its facts, to projects involving a 
state agency. Local preservation ordinances would still apply to pro- 
posed projects not involving a state agency. 


B. Washington, D.C. 


The ordinance enacted in Washington, D.C., the Historic Landmark 
and Historic District Protection Act,?’* although similar to the New 
York City ordinance?** in many respects, restricts property owners’ 
rights more than the New York City ordinance in at least one very 
important way. The Washington, D.C., ordinance prevents the demo- 
lition,?*5 alteration?** or subdivision?’” of a historic landmark, or new 
construction?"* on the site of an historic landmark, without the written 
approval of the Mayor. However, under the Washington, D.C., ordi- 
nance, the term ‘‘historic landmark’’ has been expanded to include: 


a building, structure, object or feature, and its site, or a site: 

(A) Listed in the National Register of Historic Places as of the 
effective date of this subchapter; or 

(B) Listed in the District of Columbia’s inventory of historic 
sites, or for which application for such listing is pending with the 
Historic Preservation Review Board.?"® 


Thus, severe restrictions on an owner’s use of property are imposed 
under this ordinance even before a property has been formally desig- 
nated a landmark. The ordinance does, however, require the Historic 
Preservation Review Board?”° (which is the functional equivalent of a 
State Review Board authorized under NHPA?2") to ‘‘determine within 





Ebert, 119 A.D.2d at 65-66, 505 N.Y.S.2d at 472 (citations omitted). 
D.C. Cope ANN. §§ 5-1001 to -1023 (1982 & Supp. 1986). 
See supra notes 188-195 and accompanying text. 
D.C. Cope ANN. § 5-1004 (1981 & Supp. 1986). 
. at § 5-1005. 
. at § 5-1006. 
. at § 5-1007. 
. at § 5-1002(6) (emphasis added). 
. at § 5-1002(7). 
See supra note 55 and accompanying text. 
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90 days of receipt of an application pursuant to §§ 5-1004, 5-1005, 5- 
1006 [or] 5-1007 . . . whether to list such property, and any property 
not so listed will not be considered an historic landmark within the 
terms of this subchapter.’’??2 Nonetheless, for at least ninety days an 
owner whose property has been nominated for designation may do 
nothing to alter that building or site even though it may possess 
absolutely no historic significance. 

The Washington, D.C., ordinance was challenged on several grounds 
in Weinberg v. Barry,??* among them that the Act was unconstitutional 
by permitting ‘‘any property to be temporarily designated as a landmark 
without any process, merely upon the filing of an application for 
designation.’’??* The exterior of plaintiffs’ property in Weinberg had 
been the subject of an application for designation as a historic landmark. 
While this application was pending, the plaintiffs filed an application 
for permission to alter a portion of the exterior. The exterior was finally 
designated a landmark almost six months after the permit application 
had been filed. The court held the ultimate landmark designation of 
the building’s exterior to be ‘‘untimely and unlawful.’’??5 In so holding, 
the court did not reach the constitutional issue since it could decide 
the case on statutory grounds. However, in invalidating this particular 
designation because of the Review Board’s failure to act within the 
prescribed ninety day period, the court said: 


This mechanism for triggering prompt disposition of an application 
is supported by strong policy considerations. Indeed, if the statute 
permitted action on landmark applications for which a permit 
application was also pending to be unreasonably delayed, the 
statute might well be vulnerable to challenge on well-established 
constitutional and administrative law grounds.?*° 


The Washington, D.C., ordinance has also been upheld in the face 
of challenges that it authorizes an unconstitutional ‘‘taking’’ of prop- 
erty. For example, in 900 G Street Associates v. Department of Housing 
and Community Development,”’ the plaintiff applied for and was 
denied a permit to demolish a building which had been placed on the 
National Register and the District of Columbia Inventory of Historic 
Sites. Relying on Penn Central, the court held that: 


if there is a reasonable alternative economic use for the property 
after the imposition of the restriction on that property, there is no 





2 D.C. Cope ANN. § 5-1002(6)(B) (1981 & Supp. 1986). 
23 604 F. Supp. 390 (D.D.C. 1985). 

24 Id. at 395. 

228 Id. at 397. 

226 Td. at 395-96. 

227 430 A.2d 1387 (D.C. App. 1981). 


nN 








1987] HISTORIC PRESERVATION 97 


taking, and hence no unreasonable economic hardship to the 
owners, no matter how diminished the property may be in cash 
value and no matter if ‘higher’ or ‘more beneficial’ uses of the 
property have been proscribed.?” 


The court held that where, as here, the ordinance does not specify a 
minimum rate of return,?”° under ‘‘analogous principles of zoning and 
land use law ... the ‘profitability’ to an owner of restricted property 
is to be measured by whether any reasonable economic use exists for 
the property.’’2%° 

In fact, in an effort to avoid a challenge to the ordinance’s consti- 
tutionality, this ordinance specifically authorizes issuance of a permit 
(for example, for demolition) if ‘‘the Mayor finds . .. that failure to 
issue a permit will result in unreasonable economic hardship to the 
Owner.’’?1 ‘‘Unreasonable economic hardship’’ is defined to mean 
‘that failure to issue a permit would amount to a taking of the 
owner’s property without just compensation.’’23? This is likely to give a 
beleaguered owner scant comfort inasmuch as Penn Central and 900 G 
Street Associates teach that mere diminution in value generally does 
not rise to the level of a ‘‘taking.’’ Rather, a property owner must show 
that no reasonable alternative economic use exists for the property.?** 





228 Id. at 1390 (emphasis in original). 

228 Cf. the New York City ordinance which defines ‘‘reasonable return’’ as a net 
annual return of six percent of the valuation of an improvement parcel. 2 N.Y.C. ADMIN. 
Cone ch. 8-A, § 207-1.0(v) (1976). 

230 430 A.2d at 1391 (emphasis in original). 

231 T.C. Cope ANN. § 5-1004(e). See also § 5-1005(f) and § 5-1006(e) for similar 
provisions with respect to alterations and subdivisions, respectively, of designated prop- 
erty. 

232 Id. at § 5-1002(14). 

38 Sections 5-1004(f) and (g) set cut the minimum information which a property 
owner must provide to establish that there would be ‘‘unreasonable economic hardship’’ 
if the permit were denied. More specifically: 

(f) The owner shall submit at the hearing such information as is relevant and 

necessary to support his application. 

(g)(1) In any instance where there is a claim of unreasonable economic hardship, 

the owner shall submit, by affidavit, to the Mayor at least 20 days prior to the 

public hearing, at least the following information: 

(A) For all property: 

(i) The amount paid for the property, the date of purchase and the party 
from whom purchased, including a description of the relationship, if any, 
between the owner and the person from whom the property was purchased; 

(ii) The assessed value of the land and improvements thereon according 
to the 2 most recent assessments; 

(iii) Real estate taxes for the previous 2 years; 

(iv) Annual debt service, if any, for the previous 2 years; 

(v) All appraisals obtained with the previous 2 years by the owner or 
applicant in connection with his purchase, financing or ownership of the 
property; 

(vi) Any listing of the property for sale or rent, price asked and offers 
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CONCLUSION 


The traditional goals of historic preservation arose from obvious 
and authentic cultural impulses. However, preservation’s original goals 
are sometimes tainted by ‘‘those with a hidden agenda.’’?*+ 

Historic preservation statutes provide those who wish to stop de- 
velopment or exact concessions from property owners with still another 
environmental vehicle to obstruct, delay, or, sometimes, destroy a 
project no matter how well conceived and how worthy. As the initial 
targets of preservationist protection have been saved, or sometimes lost, 
increasingly bitter struggles are fought over buildings, landscapes, and 
other artifacts which are merely old and are not of either widely 
recognized or demonstrable historic importance. 

Colleges and universities, ever in need of new space and additional 
revenues, must be especially alert to the effects upon them of historic 
preservation initiatives at all governmental levels. Without the kind of 
careful advance work necessary to any important and difficult under- 
taking in the public domain, efforts to implement change in the face 
of determined community opposition are likely to fail. 

More specifically, colleges and universities are members of their 
neighborhoods and municipalities, not isolated entities with no need 
to interact with others. Active community information programs for 
proposed projects can build good will and minimize trouble if neighbors 
are made to feel an important part of the process from the very 
beginning of the planning. The institution’s needs must be understood 
and alternatives identified and discussed with the political leadership, 
neighborhood associations, and civic organizations. Older properties 
should be researched in advance to determine whether a legitimate 
claim of historical significance is likely; if not, the owner should be 
prepared to demonstrate that the property does not meet the published 
criteria for establishing historic significance. Some institutions even 
incorp drate historic preservation efforts into their master plans for future 
development.?*5 

In short, preparedness, advance planning, and careful attention to 
the mood and needs of the larger community can go far toward keeping 
historic preservation considerations within reasonable bounds and out 
of the newspapers and the courts. 





received, if any; 
(vii) Any consideration by the owner as to profitable adaptive uses for 
the property; and 
(B) For income-producing property: 
(i) Annual gross income from the property for the previous 2 years; 
(ii) Itemized operating and maintenance expenses for the previous 
2 years; 
(iii) Annual cash flow, if any, for the previous 2 years. 
234 See supra note 187 and accompanying text. 


35 Russell, When Campus and Community Collide, Hist. PRESERVATION, Sept.-Oct. 
1983, at 36, 41. 








PATTERNS OF LITIGATION IN 
POSTSECONDARY EDUCATION: A 
CASE LAW STUDY 


Lelia B. Helms* 


INTRODUCTION 


Recent literature on law and higher education focuses on several 
topics: the increase of litigation involving postsecondary institutions; 
the increase of procedures in decision-making in higher education to 
comply with growing statutory and constitutional requirements; and 
the cases which affect higher education. This study identifies patterns 
of litigation in higher education by surveying and analyzing relevant 
cases in Iowa. This data base provides a broad overview of how the 
legal and postsecondary education systems interact. This perspective 
enables attorneys, educators and administrators to identify areas of 
potential litigation, to determine its frequency and to restructure edu- 
cation law programs. In addition, it provides new directions and meth- 
odologies for research in higher education law. 

This study first describes the sample of cases, the organization of 
higher education and the limits of the data. It then identifies and 
describes patterns of litigation of case law in Iowa. The study relies 
heavily on the following factors: volume of litigation, type of claim, 
motivation to sue, time period, type of claim, jurisdiction, types of 
parties to the suit and the prevailing party. Finally, it summarizes these 
findings and evaluates them in the context of litigation concerning 
higher education. 


I. BACKGROUND AND METHODOLOGY 


Literature does not report patterns of litigation in higher education.' 
Surveys would broaden our understanding and guide future research 





* Attorney, Legal Services Corporation of Iowa; Adjunct Assistant Professor, Col- 
lege of Education, University of Iowa; J.D., 1984, University of Iowa; Ph.D., 1968, Tufts 
University; M.A., 1966, Tufts University; B.A., 1964, Sarah Lawrence College. 

1 A review of the legal literature revealed no broadly based surveys of case law. 
More generally, only one article, Note, Outcomes Analysis of Court Decisions Concerning 
Faculty Employment, 10 NOLPE Scuoot L.J. 171 (1982), employs a similar approach, 
but deals solely with the law of elementary and secondary institutions. In addition, the 
note focused only on employment issues. It reviewed 216 cases from 1977-81 and 
concluded that little growth occurred in faculty employment cases and that administrators 
held inaccurate perceptions of judicial developments. 
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in this field. Only impressions about patterns of litigation in higher 
education are available. Although this survey is limited to one state, 
this limit is offset by its potential to serve as a model for future research 
and to indicate patterns of litigation in other states. Preliminary research 
in other jurisdictions confirms the survey’s results. 

This study surveys cases from Iowa because Iowa is a middle-sized 
state with well-developed public university and private college sectors. 
The University of Iowa, the first public educational institution in Iowa, 
was established in 1847. The first reported litigation in Iowa involving 
a postsecondary institution occurred in 1862 for a private college and 
in 1867 for a public college.? Presently, the state maintains three major 
public universities and fifteen merged area community colleges. Iowa 
public community colleges are relatively new institutions over which 
the post-secondary governing board does not have authority.’ Instead, 
complex administrative and statutory rules govern this group of insti- 
tutions.* Thirty-four colleges, two junior colleges, one professional os- 
teopathic institution and several business and technical schools exist 
in the private sector. This study refers to public universities and public 
community colleges as the public sector, and private universities as the 
private sector. 

Case law on higher education is sparse in Iowa, partially due to a 
tendency towards pre-litigation settkement. Furthermore, no reporting 
system systematically sets forth lower court decisions on higher edu- 
cation and appeals do not usually occur. Thus although the Iowa court 
system successfully emphasizes efficient dispute resolution it also makes 
difficult any survey of educational disputes filed in court. 

This study reviews all reported case law in Iowa from 1850 through 
June, 1985. Courts decided sixty-five cases during that period and 
reported them in the Iowa Reports, West’s Northwest Reports or the 
Federal Reporter Systems. The cases in this study date from 1862 to 
1985. As noted, the state reporting system reports only appellate court 
decisions. Consequently, analysis of cases arising under state jurisdic- 
tion is limited to cases which reached the Iowa Supreme Court or the 
Iowa Court of Appeals. Federal district courts may issue written opin- 
ions and the data base includes these opinions when an Iowan or an 
Iowa institution was a party to the case. 





2 See Washington College v. Duke, 14 Iowa 14 (1862), for the first reported case 
involving a private college. See Henn v. State Univ., 22 lowa 185 (1864), reaff’d, 26 Iowa 
594 (1867), for the first reported case involving a public college. 

’ Statutory authority to administer the public universities is granted to the Board 
of Regents under Iowa Cope § 262 (1972). Authority over the community colleges is 
granted to Boards of Directors of fifteen regions within the state under Iowa CopE § 280A 
(1949), with procedures for the hiring and firing of faculty stipulated under the provisions 
of Iowa Cove § 279 (1972), which govern teacher-school district relations. 

* Towa Cope §§ 262, 279, 280A (1972). 

5 Until the early 1980s the Iowa Supreme Court was the only appellate court in 
Iowa. The Iowa Court of Appeals has since been established as an intermediate appellate 
court to hear appeals at the discretion of the Iowa Supreme Court. 
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II. FINDINGS: PATTERNS OF LITIGATION 


A. Volume of Litigation 


Recent literature on law and higher education discusses significant 
court decisions which affect educational institutions and potential lit- 
igation.® The data in Table 1 confirm that litigation involving postsec- 
ondary institutions has increased recently. Over one-half of all reported 
cases have occurred since 1970 and almost two-thirds have occurred 
since 1960. This pattern of growth is evident in both the public and 
private sectors. Identification of a pattern for the public community 
college sector is premature because it is a relatively new component of 
the postsecondary educational system. 


TABLE 1 
LITIGATION BY DECADE AND INSTITUTIONAL TYPE 


COMMUNITY 
YEAR PRIVATE’ PUBLIC® COLLEGE? TOTAL 
1980-85 4 12 
1970-79 9 
1960-69 
1950-59 
1940-49 
1930-39 
1920-29 
1910-19 
1900-09 
1890-99 
1880-89 
1870-79 
1860-69 


TOTAL 
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* For a recent example of an article taking a broader approach, see Note, Legali- 
zation in the Academy: Higher Education and the Supreme Court, 11 J.C. & U.L. 1 (1984). 
However, this review is limited to constitutional issues. 

7 Throughout this paper the term private or private college refers to all private, 
non-state sponsored or funded postsecondary institutions. In Iowa this includes, in 
addition to four year colleges, two year schools as well as osteopathic, chiropractic, and 
various business and professional schools. 

® Throughout this paper the term publics or public institutions refers only to the 
major institutions of the Board of Regents of the State of Iowa. These include the 
University of Iowa, Iowa State University and the University of Northern Iowa and are 
the only public institutions of higher education in Iowa except for the community 
colleges which are governed by different statutory provisions and authorities. 

® Throughout this paper, the term community colleges refers only to the public 
community college system. There are 15 such institutions governed in merged area 
districts by the Iowa Department of Public Instruction. 
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The timing of litigation is characteristic of the organizational stages 
of institutions. The nineteenth century was a formative period for 
institutions of higher education and the court settled basic questions 
of law during this period. The courts also established basic principles 
for state administrative relationships, particularly in disputes concern- 
ing public institutions. Five of the seven cases involving public insti- 
tutions during this period defined their powers under state land grant 
legislation’? and one of these five cases established the principle of 
sovereign immunity of a state institution from suit in contract.’! The 
remaining two cases established basic administrative principles limiting 
the state auditor’s discretion to make payments to the university’? and 
upholding the authority of the board of trustees to terminate an em- 
ployment contract.’* 

The six early cases involving private institutions dealt with basic 
contract law** and one of these cases dealt with probate law.** In each 
case, the court had to interpret terms of payment of a gift or note to 
an institution. The plaintiffs in each case alleged that the institution 
failed to comply with a condition, implied or expressed, of the gift or 
note, and thereby nullified the obligation. These early cases reflect the 
involvement of private sector institutions in contract and probate law 
and the institutions’ need to secure their financial base. However, the 
law which developed during this period has little contemporary sig- 
nificance. 

The chronology of litigation in Table 1 shows an interesting gap 
where little or no litigation was reported. A seventy-year lapse in 
litigation occurred from 1892 to 1962 in the public sector, whereas 
only a twenty-seven year lapse in litigation occurred from 1887 to 1914 
in the private sector. No clear explanation exists for this lack of 
litigation. However, several factors indirectly explain the infrequent 
court involvement after the early spate of cases. These factors include: 
stabilized institutional growth; organizational maturity; and court re- 
luctance to intervene in educational matters as evidenced by the pre- 
vailing judicial doctrines of academic abstention, in loco parentis and 
rights-privilege distinction. 

Each of these doctrines provided a rationale for judicial deference 
to institutional decisions. Academic abstention refers tc the practice of 





© Conn v. Tonner, 86 Iowa 577, 53 N.W. 320 (1892); Burtis v. Humboldt County 
Bank, 77 Iowa 103, 41 N.W. 585 (1889); Weary v. State Univ., 42 lowa 335 (1876); Smith 
v. Trustees of Iowa Agric. College, 28 Iowa 500 (1870); Henn v. State Univ., 22 Iowa 
185, reafff’'d, 26 Iowa 594 (1867). 

™ Weary, 42 Iowa at 339. 

2 State v. Sherman, 46 Iowa 415 (1877). 

*3 Chamberlain v. Clayton, 56 Iowa 331, 9 N.W. 237 (1881). 

* Simpson Centenary College v. Tuttle, 71 Iowa 596, 33 N.W. 74 (1887); Simpson 
Centenary College v. Bryan, 50 Iowa 293 (1878); Oskaloosa College v. Hull, 25 Iowa 155 
(1868); Bridges v. Yellow Springs College, 19 Iowa 572 (1865); Washington College v. 
Duke, 14 Iowa 14 (1862). 

*s Burlington Univ. v. Barrett, 22 Iowa 60, 92 Am. Dec. 376 (1867). 
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courts not to look beyond available procedures into the substance of 
the decision.'® Using the doctrine of in loco parentis, the courts viewed 
the institution as assuming parental responsibilities over its students’ 
physical, moral and mental well-being. Courts would intervene in these 
areas only if the purposes or rules employed by the institutions were 
contrary to public policy.” In the 1960s, courts distinguished between 
rights and privileges to determine when the procedural protections of 
due process applied. Only issues involving property rights established 
by the common law triggered procedural protections. Attendance at 
either a public or private postsecondary institution was a privilege 
subject to any conditions which the institution imposed. Contract law 
provided little recourse in these cases." 

With regard to private and public sector institutional growth in 
Iowa, only data since 1957 are available.*® These data illustrate the 
parallels between institutional expansion and increased litigation in the 
public sector. The pattern for the private sector is less clear. In the 
1960s, litigation did not increase although enrollment in institutions 
expanded. However, in the 1970s, litigation quadrupled while enroll- 
ment in institutions contracted. 

Tables 2 and 3 illustrate the fluctuation of enrollments by institu- 
tional type over the last three decades during which litigation has 
increased substantially. While almost tripling the number of students 


TABLE 2 
NUMBER OF STUDENTS ENROLLED BY INSTITUTIONAL TYPE” 


COMMUNITY 
YEAR PUBLIC PRIVATE COLLEGE OTHER TOTAL 


1957 23,290 21,055 2,560 249 47,154 
1960 24,451 26,197 3,148 283 54,079 
1964 32,436 23,866 6,249 306 72,857 
1968 46,665 40,360 12,405 340 100,187 
1970 49,965 37,976 13,174 1,503 103,618 
1974 49,875 34,188 22,664 2,794 109,521 
1978 56,497 37,721 30,849 4,660 130,727 
1980 60,388 38,050 35,483 5,652 139,573 











*® The Supreme Court recently affirmed this principle in Board of Curators of the 
Univ. of Mo. v. Horowitz, 435 U.S. 78 (1978). 

17 See Gott v. Berea College, 156 Ky. 376, 161 S.W. 204 (1913). 

*® See Hamilton v. Regents of the Univ. of Cal., 293 U.S. 245 (1934); Anthony v. 
Syracuse Univ., 231 N.Y.S. 435, 224 A.D. 487 (1928). 

1° Before 1957 little systematic data on enrollments was collected on a statewide 
basis. 

20 Based on enrollment data from the Board of Regents and furnished by the 
University of Iowa, Office of the Registrar, as the Iowa College Enrollment Reports. 
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enrolled, public institutions have maintained a relatively constant share 
of the total postsecondary enrollment. They maintained forty-seven per- 
cent of student enrollment in 1957, and forty-five percent of student enroll- 
ment in 1983. In contrast, enrollment in private institutions has varied 
greatly. Enrollment rose from 21,055 in 1957 to a peak in 1968 of 40,360, 
and then fell. The private sector’s share of the student market consistently 
declined over this period from a high of forty-eight percent in 1960 to 
a low of twenty-nine percent in 1983. During 1957 to 1983, the private 
sector created eight new four-year colleges while four private colleges 
became defunct.21 Community colleges have consistently grown both in 
abolute numbers and in relative market share. A major reorganization and 
infusion of public money into the community college system in the 1970s 
stimulated this growth. 





TABLE 3 
PERCENTAGE OF STUDENTS BY INSTITUTIONAL TYPE?? 
COMMUNITY 
YEAR PUBLIC PRIVATE COLLEGE OTHER TOTAL 
1957 49.5% 44.6% 5.4% 0.5% 100% 
1960 45.2% 48.5% 5.8% 0.5% 100% 
1964 44.5% 46.5% 8.6% 0.4% 100% 
1968 46.6% 39.6% 12.4% 1.4% 100% 
1970 48.2% 37.6% 22:57 % 1.5% 100% 
1974 45.5% 31.2% 20.7% 2.6% 100% 
1978 43.2% 28.8% 23.6% 4.3% 100% 
1980 43.2% 28.5% 24.1% 4.1% 100% 
1983 44.7% 25.0% 27.0% 3.9% 100% 





(Totals may not add up to 100% due to rounding) 


These statistics illustrate the growth patterns of postsecondary 
institutions. It is reasonable to expect a correlation between periods of 
institutional growth and litigation. Similarly, it is reasonable to expect 
institutional decline or shifts in enrollment to result in heightened 
competition for scarce resources and litigation at private sector insti- 
tutions. The pattern of litigation in the last two and one-half decades 
confirms these expectations. Similarly, the community college sector 
appears to be experiencing the growing pains typical of newly organ- 
izing and expanding institutions. Four of the cases which involved 
community colleges dealt with alleged failures to comply with statu- 





21 The eight new colleges identified in the Regents enrollment data include Divine 
Word, Grandview, Iowa Christian, Marharishi, Midwestern, Northwestern, Open Bible 
and Vennard. The four which ceased operations include Chicago Evangelical, Midwestern, 
Parsons and Aquinas. 


22 Td. 








1987] PATTERNS OF LITIGATION 105 


torily-mandated procedures.” In one of these cases, the plaintiff chal- 
lenged the existence of an institution under its enabling statute. 

While litigation has grown in tandem with enrollment fluctuations, 
other factors contribute to the increased volume of litigation. Courts 
are increasingly willing to hear cases involving educational institutions. 
This development is evidenced by the fact that courts have rejected the 
doctrines of in loco parentis and presently distinguish between rights 
and privileges. However, it is speculation as to whether this judicial 
activism relates to the growth in litigation. 


B. Type of Claim 


Table 4 illustrates patterns of litigation by analyzing suits according 
to the cause of action and the institutional sector in which such suits 
occurred. 


TABLE 4 
PRIMARY ISSUE LITIGATED 
COMMUNITY 
ISSUE PRIVATE PUBLIC COLLEGE TOTAL NUMBER 


Tort 9%(3) — — 4% 3 
Contract 36.5%(12) 16%(4) _— 25% 16 





Constitutional _ 28%(7) 14%(1) 12% 8 
Statutory-Admin 9%(3) 44%(11) 86%(6) 31% 20 
Probate 36.5%(12} 4%(1) _— 20% 13 
Property- 

Procedural 9%(3) 8%(2) — 8% 5 


TOTALS 33 25 7 100% 65 





Tort was the cause of action in three of the sixty-five cases, and all 
three cases occurred in the private sector. The disputes in these cases 
dealt with water damage to adjacent property,”> a sports-related injury”® 
and lack of adequate supervision over students caring for patients.’ 
The institution prevailed in two of the three cases. 

Contract was the cause of action in almost a quarter of the cases. 
Twelve of these occurred in the private sector and four of them in the 
public sector. Contract was one of the most likely causes of action in 





23 Hartman v. Merged Area VI Community College, 270 N.W.2d 822 (Iowa 1978); 
Ramey v. Des Moines Area Community College, 216 N.W.2d 345 (Iowa 1974); Barrett v. 
Eastern Iowa Community College District, 221 N.W.2d 781 (Iowa 1974); Stanley v. 
Southwestern Community College Merged Area, 184 N.W.2d 29 (Iowa 1971). 

24 Stanley, 184 N.W.2d at 29. 

28 Johnson v. Palmer College Found., 271 N.W.2d 768 (Iowa 1978). 

28 Dudley v. William Penn College, 219 N.W.2d 484 (Iowa 1974). 

27 Christensen v. Des Moines Still College of Osteopathy and Surgery, 248 Iowa 
810, 82 N.W.2d 741 (1957). 
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private institutions. Private colleges prevailed in six of the twelve 
contract cases.2* They successfully collected loans or promissory notes 
in three of these cases.2® Donors or obligors successfully litigated four*° 
of the six contract cases*! which the private colleges lost. In another 
contract case, a tenured faculty member prevailed against a private 
college in an employment termination case. He reasoned successfully 
that courts must view tenure as a permanent contract.*? In another case, 
the court held in favor of a student plaintiff and found that the private 
university’s dismissal of the student for distributing copies of a cartoon 
on campus violated student bylaws.** The court reasoned that ‘‘a private 
university may not expel a student arbitrarily, unreasonably, or in bad 
faith.’’34 The court’s analysis is similar to that in cases involving stu- 
dents’ common law rights to due process. 

Contract was the cause of action in only four cases involving public 
institutions.** The institution prevailed in three of these cases.** The 
issue in two of the cases in which the institution prevailed involved. 
the relationship between contract and powers of a state agency.*” Megee 
v. Barnes reasserted the doctrine of state immunity from suit in contract 
absent legislative consent, a doctrine originally asserted in Weary v. 
State University.** The third case in which the institution prevailed 
involved a contract between a radio subcontractor and a public univer- 
sity.*° The case which the public institution lost involved unforeseen 
costs in building construction.“ 





28 Kreamer v. College of Osteopathic Medicine and Surgery, 301 N.W.2d 698 (Iowa 
1981); Patterson v. Beard, 227 Iowa 401, 288 N.W. 414 (1939); Simpson Centenary 
College v. Tuttle, 71 Iowa 596, 33 N.W. 74 (1887); Oskaloosa College v. Hull, 25 Iowa 
155 (1868); Bridges v. Yellow Springs College, 19 Iowa 572 (1865); Washington College 
v. Duke, 14 Iowa 14 (1862). 

2° Tuttle, 71 Iowa at 596; Hull, 25 Iowa at 155; Duke, 14 Iowa at 14. 

30 Pappas v. Bever, 219 N.W.2d 720 (Iowa 1974); Pappas v. Hauser, 197 N.W.2d 
607 (Iowa 1972); Curtis and Barker v. Central Univ. of Iowa, 188 Iowa 300, 176 N.W. 
330 (1920); Tuttle, 71 Iowa at 596. 

31 Bever; Hauser; Barker; Bryan. See also Collins v. Parsons College, 203 N.W.2d 
594 (Iowa 1973); Harvey v. Palmer College of Chiropractic, 363 N.W.2d 443 (Iowa Ct. 
App. 1984). 

3 Collins, 203 N.W.2d at 597. 

33 Harvey, 363 N.W.2d at 446. 

* Id. 

35 Tiner Communications Servs. v. University of N. Iowa, No. 2-374 (Iowa Ct. 
App. Feb. 23, 1983) (S. Ct. No. 67677); Hawkins/Korshoj v. State Bd. of Regents, 255 
N.W.2d 124 (Iowa 1977); Megee v. Barnes, 160 N.W.2d 815 (Iowa 1968), over’d by 
Kersten Co., Inc. v. Department of Social Servs., 207 N.W.2d 117 (Iowa 1973); Cham- 
berlain v. Clayton, 56 Iowa 331, 9 N.W. 237 (1881). 

3° Tiner Communication Servs.; Megee, 160 N.W.2d at 821; Chamberlain, 56 Iowa 
at 334. 

37 Megee, 160 N.W.2d at 816; Chamberlain, 56 Iowa at 333. 

38 Weary v. State Univ., 42 Iowa 335 (1876). 

3° Tiner Communication Servs., supra note 35. 

«© Hawkins/Korshoj v. State Bd. of Regents, 255 N.W.2d 124 (Iowa 1977). 
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Eight of the sixty-five cases involved constitutional challenges. 
Seven of these cases involved institutions governed by the Board of 
Regents*: and one involved a community college.*? No cases involving 
a constitutional challenge have arisen in the private sector because acts 
of private colleges do not involve state action. The Regents lost only 
one of their cases** while the community college lost its unly consti- 
tutional case. Several of these suits arose during the period of college 
expansion from 1960 to 1970 and opposed the growth of university 
functions into areas which business or government traditionally domi- 
nated. External interest groups brought the unsuccessful cases, arguing- 
that institutional growth resulted in a taking of property and that 
institutional growth was an unconstitutional mechanism to raise reve- 
nue.** 

Students were plaintiffs in three of the constitutional cases. Stu- 
dents unsuccessfully challenged the discrepancy between in-state and 
out-of-state tuition in two of these cases.** In the third case, the court 
ruled in favor of the student and required that the institution guarantee 
procedural fairness and regularity when it sought to dismiss a student.*® 
This case established the framework for the Supreme Court’s opinion 
in Board of Curators of the University of Missouri v. Horowitz.*’ 

Only two cases address compliance with the first and fourteenth 
amendments. Greenhill v. Bailey required a medical school to provide 
fourteenth amendment procedural protections to a student the school 





«1 Greenhill v. Bailey, 519 F.2d 5 (8th Cir. 1975); Michelson v. Cox, 476 F. Supp. 
1315 (S.D. Iowa 1979); Clarke v. Redeker, 259 F. Supp. 117 (S.D. Iowa 1966), aff’d, 406 
F.2d 883 (8th Cir. 1969), cert. denied, 396 U.S. 862 (1969); State Bd. of Regents v. 
Lindquist, 188 N.W.2d 320 (Iowa 1971); Brack v. Mossman, 170 N.W.2d 416 (Iowa 1969); 
Iowa Hotel Ass’n v. State Bd. of Regents, 253 Iowa 870, 114 N.W.2d 539 (1962); Weary, 
42 Iowa 335. 

* Hibbs v. Board of Educ. of Iowa Cent. Community College, 392 F. Supp. 1202 
(N.D. Iowa 1975). 

43 Greenhill, 519 F.2d at 5. 

# Lindquist, 188 N.W.2d at 323; Brack, 170 N.W.2d at 420; Iowa Hotel Ass’n, 114 
N.W.2d at 545. 

48 Michelson, 476 F. Supp. at 1315; Clarke, 259 F. Supp. at 117. 

4° Greenhill, 519 F.2d at 9. 

47 435 U.S. 78 (1978). The outcomes in Greenhill and Horowitz have been further 
modified by the recent Supreme Court decision of Regents of the Univ. of Mich. v. 
Ewing, 106 S. Ct. 507 (1985). Both Greenhill and Horowitz dealt with the extent to 
which the fourteenth amendment’s due process clause applies to students facing suspen- 
sion or dismissal for academic reasons from a publicly funded medical school. In 1975, 
the Greenhill case invalidated a medical student’s academic dismissal based on the lack 
of an opportunity provided by the school to the student to be notified of his academic 
deficiencies and to appear personally to contest such allegations. In 1976, the same 
appellate court applied Greenhill to another medical school dismissal case and found a 
due process violation. Horowitz v. Board of Curators of the Univ. of Mo., 538 F.2d 1317 
(8th Cir. 1976). The Supreme Court reversed the Eighth Circuit in 1978 finding that 
sufficient procedures had been granted concerning the academic merits of the faculty 
decision to dismiss. Board of Curators of the Univ. of Mo. v. Horowitz, 435 U.S. 78 
(1978). 
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sought to dismiss.** In Hibbs v. Board of Education of Iowa Central 
Community College, the court rejected the claim of a faculty member 
that the university had dismissed him because of his exercise of first 
amendment rights. The court allowed the institution to rely on a faculty 
member’s lack of cooperation with the administration as a factor in 
termination decisions.*® The court’s analysis foreshadowed the doctrine 
set forth by the United States Supreme Court in Mount Healthy School 
District v. Doyle.*° 

Seven of the eight constitutional cases were decided between 1962 
and 1983. Weary, decided in 1876, established that the eleventh amend- 
ment prohibits suits against state institutions without legislative per- 
mission.** The plaintiff in Weary argued that the legislative grant which 
authorized the state university created a charter of incorporation and 
enabled contract actions against the corporate entity. Appellate courts 
have heard cases involving a faculty member’s constitutional rights 
only in cases involving community colleges.*? Constitutional challenges 
are an area ripe for litigation because of the growing emphasis on 
procedural protections, the competitive employment market for faculty, 
and the organizational complexity of public institution. 

The largest group of cases involves an institution’s compliance 
with or interpretation of a statute or regulation. Such cases constitute 
eleven of the twenty-five cases for public institutions** and six of the 


seven cases for community colleges. Institutional type often affects 
the outcome of such cases. Public institutions prevailed in seven®® of 





# Greenhill, 519 F.2d at 910. 

49 Hibbs v. Board of Educ. of Iowa Central Community College, 392 F. Supp. 1202 
(N.D. Iowa 1975). 

80 429 U.S. 274 (1977). In Mt. Healthy, the court permitted the university to dismiss 
an employee if the university would have reached the same conclusion if it had not 
relied on the plaintiff’s conduct as a factor in its decision. Id. at 285-86. 

51 Weary v. State Univ., 42 Iowa 335 (1876). 

st Hibbs, 392 F. Supp. at 1202. 


. 5 Christensen v. Iowa, 563 F.2d 353 (8th Cir. 1977); Black v. University of Iowa, 
362 N.W.2d 459 (Iowa 1985); Allegre v. lowa State Bd. of Regents, 349 N.W.2d 112 
(Iowa 1984); Allegre v. State Bd. of Regents, 319 N.W.2d 206 (Iowa 1982); Greene v. 
Athletic Council of Iowa State Univ., 251 N.W.2d 559 (Iowa 1977); Marquart v. Maucker, 
215 N.W.2d 278 (Iowa 1974); Thornberry v. State Bd. of Regents, 186 N.W.2d 154 (Iowa 
1971); State Bd. of Regents v. United Packing House Food and Allied Workers Local 
#1258, 175 N.W.2d 110 (Iowa 1970); State v. Sherman, 46 Iowa 415 (1877); Smith 
v. Trustees of Iowa Agric. College, 28 Iowa 500 (1870); Henn v. State Univ., 22 Iowa 
185, reaff’'d, 26 Iowa 594 (1867). 

’* Merged Area (Education) VII v. Board of Review of City of Waterloo, 326 N.W.2d 
310 (Iowa 1982); Lamantia v. Sojka, 298 N.W.2d 245 (Iowa 1980); Hartman v. Merged 
Area VI Community College, 270 N.W.2d 822 (Iowa 1978); Barrett v. Eastern Iowa 
Community College Dist., 221 N.W.2d 781 (Iowa 1974); Ramey v. Des Moines Area 
Community College, 216 N.W.2d 345 (Iowa 1974); Stanley v. Southwestern Community 
College Merged Area (Merged Area XIV) in the Counties of Adair, 184 N.W.2d 29 (Iowa 
1971). 

8s Christensen, 563 F.2d 353; Allegre, 349 N.W.2d at 206; Thornberry, 186 N.W.2d 
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eleven cases whereas community colleges prevailed in one of six cases 
which involved statutory or regulatory issues.5° Organizational inex- 
perience of community colleges, and the complexity of K-12 law, which 
governs community colleges, may partially explain this outcome. These 
institutions have had difficulty complying with the procedural provi- 
sions which regulate faculty terminations.*” In contrast with the poor 
success rate of community colleges during their formative stages, the 
success rate of public institutions was high during their formative stages 
from 1860 to 1890. Institutions prevailed in all three of the early 
statutory cases.** The parallel evolution of public institutions and higher 
education law partially explains this discrepancy. 

Recent statutory cases which involved public institutions enabled 
public agencies to interpret statutes, except the State’s Administrative 
Procedures Act, and to implement regulations. Courts have rebuked 
public institutions because they failed to comply with the state’s open 
meetings law in one case®® and because the institution failed to comply 
with the state’s Administrative Procedures Act in three other cases. In 
the latter three cases, an institution created a rule the breach of which 
constituted an offense punishable by a fine or as a misdemeanor, 
misjudged what constituted final agency action™ and finally challenged 
a faculty member’s right to go to court before exhausting administrative 
remedies.” Public institutions have been involved in four cases since 
1977 under the State Administrative Procedures Act. 

Only one of these cases involved a federal statute. In Christensen 
v. State of Iowa, the clerical staff at one of the Regents’ institutions 
unsuccessfully brought a comparable worth claim under Title VII to 
rectify pay differentials, based on sex, between categories of jobs. The 
court held for the institution. This case foreshadowed a strong move- 
ment to alleviate such inequities through comparable worth legisla- 
tion. Christensen was also a forerunner of nationwide equal pay cases 

“under Title VII. 

Only three of the nineteen statutory cases involved private insti- 
tutions. This is misleading, however, because all three occurred since 
1979. Private institutions are increasingly exposed to new areas of law 





at 1154; Food and Allied Workers Local # 1258, 175 N.W.2d at 110; Sherman, 46 Iowa 
at 415; Smith, 28 Iowa at 500; and Henn, 22 Iowa at 185. 
56 Stanley, 184 N.W.2d at 29. 
57 Iowa CopE ANN. § 279 (West 1972). One procedure regulates inadequate postage 
on a termination notice. See Barrett, 221 N.W.2d at 781. 
Sherman, 46 Iowa at 415; Smith, 28 Iowa at 500; Henn, 22 Iowa at 185. 
Greene v. Athletic Council of Iowa State Univ., 251 N.W.2d 559 (Iowa 1977). 
Marquart v. Maucker, 215 N.W.2d 278 (Iowa 1974). 
Black v. University of Iowa, 362 N.W.2d 459 (Iowa 1985). 
Allegre v. Iowa State Bd. of Regents, 349 N.W.2d 112 (Iowa 1982). 
Christensen v. State of Iowa, 563 F.2d 353 (8th Cir. 1977). 
* See County of Wash. v. Gunther, 452 U.S. 161 (1981); Spaulding v. University 
of Wash., 740 F.2d 686 (9th Cir. 1984); A.S.S.C.M.E. v. State of Wash., 33 Fair 
Emp. Prac. Cas. (BNA) 808 (W.D. Wash. 1983). 
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and increased litigation. Plaintiffs prevailed in workmen’s compensation 
suits but not in age discrimination suits®’ in the private sector.* 

Private institutions are more often involved with probate cases than 
are public institutions. Donations and the traditional financial structure 
of private institutions partially explain this difference. Both a private 
college and a public institution were beneficiaries of an estate in the 
only probate case in which a public institution was a party.’ Courts 
have addressed several issues in the twelve probate cases which involve 
private institutions including the construction of wills and the actions 
of trustees or executors. 

The five remaining cases involve issues of property, procedure and 
jurisdiction.** Two of the property cases involved public institutions 
and dealt with a mortgage foreclosure and quiet title action in early 
land grant cases.”° The third property case involved a private institution 
and a dispute over alluvial land.” The remaining cases involved private 
institutions. One litigated the procedure for appealing a small claims 
court judgment on a tuition refund.” The other litigated the jurisdic- 
tional sufficiency of in-state contacts of an out-of-state institution.” 


C. Motivation For Suits 


Analysis of education cases reaffirms a basic principle which aca- 
demic literature often underemphasizes: economic gain or loss moti- 





6s Briar Cliff College v. Campolo, 360 N.W.2d 91 (Iowa 1984). 

6 Loras College v. Iowa Civil Rights Comm’n, 285 N.W.2d 143 (Iowa 1979); St. 
Ambrose College v. Iowa Civil Rights Comm’n, No. 3-246 (Iowa Ct. App., Sept. 27, 1983) 
(S. Ct. No. 69158). 

°7 In re Estate of Lamp, 172 N.W.2d 254 (Iowa 1969). 

6° Schell v. Leander Clarke College, 2 F.2d 17 (8th Cir. 1924); Matter of Estate of 
Graham, 295 N.W.2d 414 (Iowa 1980); Simmons v. Parsons College and Drake Univ., 
256 N.W.2d 225 (Iowa 1977); In re Estate of Lamp, 172 N.W.2d 254 (Iowa 1969); In re 
Estate of Twedt, 173 N.W.2d 545 (Iowa 1970); Cornell College v. Board of Review of 
Tama County, 248 Iowa 388, 81 N.W.2d 25 (1957); Trustees of Iowa College v. Baillie, 
236 Iowa 235, 17 N.W.2d 143 (1945); In re Hagan’s Will, 234 Iowa 1001, 14 N.W.2d 
638 (1943); In re Cooper’s Estate, 229 Iowa 921, 295 N.W.2d 448 (1940); Curtis and 
Barker v. Central Univ. of Iowa, 188 Iowa 300, 176 N.W. 330 (1920); Starr v. Morningside 
College, 186 Iowa 790, 173 N.W. 231 (1918); Burlington Univ. v. Barrett, 22 Iowa 60, 
92 Am. Dec. 376 (1867). 

®° Other cases which involve some procedural issues but which were classified 
under other causes of action included: Kreamer v. College of Osteopathic Medicine and 
Surgery, 301 N.W.2d 698 (Iowa 1981) (equity question); Thornberry v. State Bd. of 
Regents, 186 N.W.2d 154 (lowa 1971) (whether an objection had been timely made and 
preserved); Patterson v. Beard, 227 Iowa 401, 288 N.W. 414 (1939) (an oral agreement 
involving the Statute of Frauds). 

7° Conn v. Tonner, 86 Iowa 577, 53 N.W. 320 (1892); Curtis v. Humboldt County 
Bank, 77 Iowa 103, 41 N.W. 585 (1889). 

7 The alluvial land was located in the Missouri River bed in the state of Iowa, and 
Dartmouth College was a beneficiary. Dartmouth College v. Rose, 257 Iowa 533, 133 
N.W.2d 687 (1965). 

72 Barnes Beauty College v. McCoy, 279 N.W.2d 258 (Iowa 1979). 

77 Tung v. American Univ. of the Caribbean, 353 N.W.2d 869 (Iowa Ct. App. 1984). 
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vates parties in private and public institutional litigation. However, the 
source of conflict differs between private and public institutions. The 
financial structure of each type of institution partially explains this 
difference. Yet, all institutions litigate employment issues. 

Table 5 analyzes suits according to the economic basis of dispute 
and the institutional sector in which such suits occurred. 


TABLE 5 
ECONOMIC BASIS OF DISPUTE 


COMMUNITY 
BASIS PRIVATE PUBLIC COLLEGE 


Donations 19 1 

Employment 6 6 

Student Status 3 2 

State Mandated 

Function Funding — 9 2 
Other 5 7 — 


Total 33 25 7 








Litigation involving private institutions most frequently concerns do- 
nations. Private institutions rely extensively for financial support on 
donations and therefore want to establish a stable donative process. 
Nineteen of the thirty-three cases involving the private sector concern 
issues of gifts or gift tax.”* However, cases involving these issues have 
decreased over time. Only six of seventeen cases since 1960 involved 
donation issues. In comparison, thirteen of sixteen cases from 1862 to 
1959 involved these issues. Nonetheless, donations cases occur at a 
constant rate over time. The increasing litigation in higher education 
exposes private institutions to a greater variety of causes of action. 
Donation disputes will continue to be a staple for the private sector. 
The remaining fourteen cases which involved private institutions 
further illustrate that economic considerations motivate litigants. Six 





74 Schell v. Leander Clark College, 2 F.2d 17 (8th Cir. 1924); Re Estate of Graham, 
295 N.W.2d 414 (Iowa 1980); Simmons v. Parsons College, 256 N.W.2d 225 (Iowa 1977); 
Pappas v. Bever, 219 N.W.2d 720 (lowa 1974); Pappas v. Hauser, 197 N.W.2d 607 (Iowa 
1972); In re Estate of Lamp, 172 N.W.2d 254 (Iowa 1969); In re Estate of Twedt, 173 
N.W.2d 545 (Iowa 1970); Cornell College v. Board of Review of Tama County, 248 Iowa 
388, 81 N.W.2d 25 (1957); Trustees of Iowa College v. Baillie, 236 Iowa 235, 17 N.W.2d 
143 (1945); In re Hagan’s Will, 234 Iowa 1001, 14 N.W.2d 638 (1944); In re Cooper’s 
Estate, 229 Iowa 921, 295 N.W.2d 448 (1940); Curtis and Barker v. Central Univ. of 
Iowa, 188 Iowa 300, 176 N.W. 330 (1920); Starr v. Morningside College, 186 Iowa 790, 
173 N.W. 231 (1914); Simpson Centenary College v. Tuttle, 71 Iowa 596, 33 N.W. 74 
(1887); Simpson Centenary College v. Bryan, 25 Iowa 293 (1878); Oskaloosa College v. 
Hull, 25 Iowa 155 (1868); Burlington Univ. v. Barrett, 22 Iowa 50, 92 Am. Dec. 376 
(1867); Bridges v. Yellow Springs College, 19 lowa 572 (1865); Washington College v. 
Duke, 14 Iowa 14 (1862). 
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cases involved a compensation or salary claim by a faculty member,”® 
all since 1973. Three cases involved students who sought reinstate- 
ment,”® a refund of tuition” or a discharge of a loan.”* The remaining 
cases involved liability for damage to rental property,”* for personal 
injuries to a spectator at a sports event,®° and liability for injuries 
inflicted on a patient by a student supervised by a faculty member,” a 
dispute over the Statute of Frauds in a sale of a college,®* and a quiet 
title action. 

Economic incentives play a major role in cases in the public sector, 
although analysis of the public sector is more complex than the analysis 
of the private sector. Only one case in twenty-four involving public 
institutions concerned donations.** Economic factors clearly appear in 
three of the four cases which alleged unconstitutional interference of 
the state university with the business sector. In the first case, hoteliers 
objected to a university hotel.*5 In the second, a hospital association 
objected to the expansion of a university’s teaching hospital.** In the 
third, a municipality objected to an on-campus parking ramp because 
the revenue generated allegedly belonged to the city.®’ Similarly, early 
land grant cases secured income from land sales for institutions.® 
Students unsuccessfully challenged the in-state, out-of-state tuition dif- 
ferential in two of the three cases which involved students.*® Two cases 
which involved contracts dealt with unforeseen construction costs.” 





7° Briar Cliff College v. Campolo, 360 N.W.2d 91 (Iowa 1984); Kreamer v. College 
of Osteopathic Medicine and Surgery, 301 N.W.2d 698 (Iowa 1981); Loras College v. 
Iowa Civil Rights Comm’n, 285 N.W.2d 143 (Iowa 1979); Collins v. Parsons College, 203 
N.W.2d 594 (Iowa 1973); Tung v. American Univ. of the Caribbean, 353 N.W.2d 869 
(Iowa Ct. App. 1984); St. Ambrose College v. Iowa Civil Rights Comm’n, No. 3-246 (Iowa 
Ct. App. Sept. 27, 1983) (S. Ct. No. 69158). 

7° Harvey v. Palmer College of Chiropractic, 363 N.W.2d 443 (Iowa Ct. App. 1984). 

77 Barnes Beauty College v. McCoy, 279 N.W.2d 258 (Iowa 1979). 

78 Oskaloosa College, 25 Iowa at 155. 

7° Johnson v. Palmer College Found., 271 N.W.2d 768 (Iowa Ct. App. 1978). 

8 Dudley v. William Penn College, 219 N.W.2d 484 (Iowa 1974). 

* Christensen v. Des Moines Still College of Osteopathy and Surgery, 248 Iowa 
810, 82 N.W.2d 741 (1957). 

®2 Patterson v. Beard, 227 Iowa 401, 288 N.W. 414 (1939). 

83 Dartmouth College v. Rose, 257 Iowa 533, 133 N.W.2d 687 (1965). 

** In re Estate of Lamp, 172 N.W.2d 254 (Iowa 1969). This is the only case in the 
survey where both a public and a private institution were involved as parties. 

*° Iowa Hotel Ass’n v. State Bd. of Regents, 253 Iowa 870, 114 N.W.2d 539 (1962). 

*© State Bd. of Regents v. Lindquist, 188 N.W.2d 320 (Iowa 1971). 

8? Brack v. Mossman, 170 N.W.2d 416 (Iowa 1969). 

** Conn v. Tonner, 86 Iowa 577, 53 N.W. 320 (1892); Burtis v. Humboldt County 
Bank, 77 Iowa 103, 41 N.W. 585 (1889); Weary v. State Univ., 42 Iowa 335 (1876); 
Smith v. Trustees of Iowa Agric. College, 28 Iowa 500 (1870); Henn v. State Univ., 22 
Iowa 185 (1867). 

89 Michelson v. Cox, 476 F. Supp. 1315 (S.D. Iowa 1979); Clarke v. Redeker, 259 


F. Supp. 117 (S.D. Iowa 1966), aff'd, 406 F.2d 883 (8th Cir. 1969), cert. denied, 396 U.S. 
862 (1969). 


°° Hawkins/Korshoj v. State Board of Regents, 255 N.W.2d 124 (lowa 1977); Tiner 
Communication Servs., supra note 35. 
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Six of the eight cases which involved faculty or staff addressed job loss 
or compensation.” In sum, eighteen of the twenty-five cases involved 
direct economic benefit as a primary factor. 

Five of the seven community college cases concerned dismissals of 
faculty members.*? The sixth case addressed the constitutionality of 
election procedures and funding practices to establish a community 
college district.** The seventh case addressed a property tax on college 
facilities..* Financial incentives existed in these cases. However, who 
sues and why is less clear due to the small number of cases involving 
community colleges. 


D. Time period and Type of Claim 


Table 6 summarizes the evolution of litigation against public and 
private institutions. The Table divides the evolution into three time 
periods: Early (1840 to 1900); Middle (1900 to 1959); and Recent (1960 
to 1985). Table 6 does not include cases involving community colleges 
because they developed so recently. 


TABLE 6 
PRIVATES 


EARLY MIDDLE RECENT TOTAL 
Tort 1 2 3 
Contract 2 5 12 
Constitutional ii wail pa 
Statutory- 
Administrative 
Probate 
Property- 
Procedural 


TOTAL 











* Christensen v. State of Iowa, U.N.I., 563 F.2d 353 (8th Cir. 1977); Black v. 
University of Iowa, 362 N.W.2d 459 (Iowa 1985); Allegre v. Iowa State Bd. of Regents, 
349 N.W.2d 459 (Iowa 1984); Allegre v. Iowa State Bd. of Regents, 319 N.W.2d 206 (Iowa 
1982); Megee v. Barnes, 160 N.W.2d 416 (Iowa 1968); Chamberlain v. Clayton, 56 Iowa 
331, 9 N.W. 237 (1881). 

82 Hibbs v. Board of Educ. of Iowa Cent. Community College, 392 F. Supp. 1202 
(N.D. Iowa 1975); Lamanta v. Sojka, 298 N.W.2d 245 (Iowa 1980); Hartman v. Merged 
Area VI Community College, 270 N.W.2d 822 (Iowa 1978); Barrett v. Eastern Iowa 
Community College Dist., 221 N.W.2d 781 (Iowa 1974); Ramey v. Des Moines Area 
Community College, 216 N.W.2d 345 (Iowa 1974). 

*3 Stanley v. Southwestern Community College Merged Area, 184 N.W.2d 29 (Iowa 
1971). 


* Merged Area (Education) VII v. Board of Review of City of Waterloo, 326 N.W.2d 
310 (Iowa 1982). 
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PUBLICS 


EARLY MIDDLE RECENT TOTAL 


Tort — — — _ 
Contract 1 a 3 
Constitutional 1 —_ 6 

Statutory- 

Administrative 

Probate 

Property- 

Procedural 


TOTAL 7 18 








This analysis indicates that litigation has increased, particularly in 
the private sector. Contract or probate litigation which involves disputes 
over donations, endowment terms or scholarship repayment in the 
private sector occurs with regularity over the entire period. These 
disputes will continue to arise in the private sector, but will probably 
not arise in the public sector where only one such suit has occurred. 
However, this pattern may change as public institutions expand and 
begin to depend on gifts for revenue. 

Suits involving statutory compliance represent the fastest growing 
area of litigation, especially for community colleges. Seventeen of the 
thirty-two recent suits focus on statutes. Three cases since 1979 involved 
the private sector. Litigation over statutes and regulations which bind 
both private and public institutions has expanded. Furthermore, suits 
which challenge the constitutionality of a public institution’s action or 
enabling statute have increased. 

Tort litigation which involves institutions is growing. The three 
tort cases which this survey identified occurred since 1957 and involved 
private institutions. The lack of such suits against public institutions 
partially relates to the fact that state legislation protects public entities, 
limits their tort liability and estavlishes procedures to resolve claims. 
Case law on sovereign immunity protected public institutions against 
contract litigation until the early 1970s.%° This contributed to the sev- 
enty-year gap in litigation against public institutions which this survey 
addressed earlier. 


E. State or Federal Court 


The court in which the parties litigate also reflects patterns of 
litigation. Parties litigated six of the sixty-five cases in federal court. 
Five of these six cases involved state institutions. Four of these were 





*° The 1973 decision, Kersten Co. v. Department of Social Servs., 207 N.W.2d 850 


(Iowa 1973), by the lowa Supreme Court abolished the state’s immunity from suit for 
breach of contract. 
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suits against the Board of Regents and one against a community college. 
Four of these cases litigated constitutional issues, including first and 
fourteenth amendments issues,** and Title VII federal statute.°” Schell 
v. Leander Clark College was the only private sector case which met 
federal jurisdictional requirements and which a federal court tried.® In 
Schell, the founding religious organization, the Church of the United 
Brethren, successfully sued the trustees concerning the use of trust 
funds. The church prevented the trustees from transferring the funds 
to another college when the colleges merged. 


F. Parties to the Suit 


Table 7 analyzes suits according to the parties and the institutional 
sector in which seven suits occurred. The Table divides parties into 
five groups: the institution; faculty and staff; students; external groups 
such as interest groups including sponsoring religious organizations; 
and alumni or interested donors. 


TABLE 7 
PARTIES TO THE SUIT 


COMMUNITY 

PARTY PRIVATES PUBLICS COLLEGES TOTAL 
Faculty 21%(7) 32%(8) 71%(5) 31%(20) 
Students 9%(3) 16%(4) _ 11%(7) 
Alumni/ 

Donors 43%(14) 16%(4) 27%(18) 
External 

Groups 27%(9) 36%(9) 29%(2) 31%(20) 


TOTAL 33 25 7 65 








Private institutions are more likely than other institutions to litigate 
suits involving parties outside the institution. Seventy percent of the 
private sector litigation involved such suits. In contrast, only fifty-two 
percent of public sector litigation and twenty-nine percent of commu- 
nity college litigation involved such suits. The lack of such suits in 
the community college sector relates to the relatively little time which 
community colleges have had to generate external support groups and 
controversy. Institutional administrators should remain alert to both 
external and internal groups. 





% Greenhill v. Bailey, 519 F.2d 5 (8th Cir. 1975); Michelson v. Cox, 476 F. Supp. 
1315 (S.D. Iowa 1979); Hibbs v. Board of Educ. of lowa Cent. Community College, 392 
F. Supp. 1202 (N.D. Iowa 1975); Clarke v. Redeker, 259 F. Supp. 117 (S.D. Iowa 1966), 
aff'd, 406 F.2d 883 (8th Cir. 1969), cert. denied, 396 U.S. 862 (1969). 

97 Christensen v. State of Iowa, 563 F.2d 353 (8th Cir. 1977). 

% Schell v. Leander Clark College, 2 F.2d 353 (8th Cir. 1924). 
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Cases which involved faculty, staff and students comprise forty- 
two percent of the cases. These cases dealt with issues which groups 
within the institution generated. Faculty generated most of these cases 
and students generated only eleven percent of these cases in private 
and public institutions. Faculty dismissals have resulted in litigation 
especially for community colleges, partially because of complex statutes 
for dismissals. 


G. Prevailing Party to the Suit 


Table 8 analyzes suits according to the type of suits in which the 
institution prevailed and the institutional sector in which such suits 
occurred. 


TABLE 8 
TYPE OF CLAIM - INSTITUTION PREVAILED 


COMMUNITY INSTITUTION 
ISSUE PRIVATE PUBLIC COLLEGE TOTAL WON 
Tort 67%(3) —_ —_— 3 2 
Contract 50%(12) 75%(4) — 16 9 
Constitu- 
tional 86%(7) 100%(1) 8 
Statutory- 
Administra- 
tive 67%(3) 64%(11) 17%(6) 
Probate 67%(12) 100%(1) _ 
Property- 
Procedural 100 %(3) 100%(2) — 


TOTAL 33 25 7 65 41 








Institutions won forty-one of the sixty-five cases. Private institutions 
prevailed in twenty of thirty-three cases in which they were parties. 
Public institutions won in nineteen of twenty-five cases in which they 
were parties. This indicates that both types of institutions litigated 
fairly successfully. In contrast, community colleges prevailed in only 
two of their seven cases. The recent development of these institutions 
partially explains this contrast. 

Institutions generally prevail when they initiate suits and have won 
sixty percent of such cases. Institutions initiated litigation in fifteen— 
or fewer than one quarter—of sixty-five cases. Private institutions were 
plaintiffs in twelve cases, prevailing in seven. Public institutions were 





% Private institutions prevailed in the following cases: In re Estate of Twedt, 173 
N.W.2d 545 (Iowa 1970); Dartmouth College v. Rose, 257 Iowa 533, 133 N.W.2d 687 
(1965); In re Cooper’s Estate, 229 Iowa 921, 295 N.W.2d 448 (1940); Simpson Centenary 
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plaintiffs in two cases and prevailed in both on statutory issues.1° A 
community college unsuccessfully challenged a municipality’s authority 
to levy a property tax.*” 

Institutions also generally triumph as defendants; they were defen- 
dants in fifty of the cases, and prevailed in thirty-two. Private institu- 
tions prevailed in thirteen of twenty-one such cases. Public institutions 
have a higher success rate, prevailing in seventeen of twenty-three such 
cases. Community colleges prevailed in only two of six such suits, 
yielding the lowest success rate. 

Table 9 presents data on the opponent in litigation involving 
postsecondary institutions. 


TABLE 9 
WINNING PARTY (NON-INSTITUTIONAL) IN THE SUIT 
COMMUNITY TOTAL % 

PARTY PRIVATES PUBLICS COLLEGES TOTAL WON WON 
Faculty 43%(7) 37.5%(8) 80%(5) 20 10 50% 
Students 33%(3) 50%(4) — 7 3 43% 
Alumni/ 

Donors 43%(14) 0%(4) 18 6 33% 
External 

Groups 33%(9) 11%(9) 50%(2) 20 5 25% 
TOTAL 33 25 7 65 24 37% 








Four groups—faculty and staff; students; alumni and donors; and 
external entities, primarily businesses—are involved in institutional 
litigation. 

Faculty and staff have the greatest success rate of the groups. 
Faculty were parties to thirty-one percent or twenty of the sixty-five 
cases and won half. Community college data skew this result because 
faculty were particularly successful in suits against these institutions. 
More striking, however, is the recent increase in faculty suits: all faculty 
and staff suits occurred since 1969. This indicates that faculty and staff 
have only recently become aware of the growing option to litigate to 
resolve employment disputes. 





College v. Tuttle, 71 Iowa 596, 33 N.W. 74 (1887); Oskaloosa College v. Hull, 25 Iowa 
155 (1868); Washington College v. Duke, 14 Iowa 14 (1862); St. Ambrose College v. Iowa 
Civil Rights Comm’n (Iowa Ct. App., Sept. 27, 1983) (S. Ct. No. 69158). 

Private Institutions lost in the following cases: Loras College vy. Iowa Civil Rights 
Comm’n, 285 N.W.2d 143 (Iowa 1979); Pappas v. Bever, 219 N.W.2d 720 (Iowa 1974); 
Pappas v. Hauser, 197 N.W.2d 607 (Iowa 1972); Simpson Centenary College v. Bryan, 
50 Iowa 293 (1878); Burlington Univ. v. Barrett, 22 Iowa 60, 92 Am. Dec. 376 (1867). 

109 State Board of Regents v. United Packing House Food and Allied Workers, Local 
#1258, 175 N.W.2d 110 (Iowa 1970); State v. Sherman, 46 Iowa 415 (1877). 

1» Merged Area (Education) VII v. Board of Review of City of Waterloo, 326 N.W.2d 
310 (Iowa 1982). 
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Students were parties in only eleven percent of the cases, partly 
due to importance of economic incentives to litigate and to limited 
student resources. Students have sued institutions successfully in three 
cases. Six of the seven suits by students have occurred since 1960. In 
Oskaloosa College v. Hull, a student refused to repay a tuition loan 
because he alleged that the institution had failed to provide an edu- 
cation of the quality and type promised.’ Although the court rejected 
his claim for breach of contract due to educational malpractice, his 
argument has important historical significance.’ 

Alumni and donors, the third most successful group, prevailed in 
only six of the eighteen cases in which they were involved. They failed 
completely in public sector suits. However, they prevailed in fifty-seven 
percent of cases which involved donations to private institutions. 

Finally, external entities litigate against postsecondary institutions 
the least successfully of all the groups. Since this group sued institu- 
tions the most frequently, their poor success rate has not discouraged 
them from suing. 


Ill. SUMMARY AND CONCLUSIONS 


Review of the case law involving higher education in one state 
provides some perspective on patterns of litigation and possible trends. 
First, the data confirm that the volume of litigation has substantially 
increased. This trend began in the 1960s but increased in the 1970s. 
This increase in litigation will most likely continue in the areas of 
litigation discussed. 

Second, the increase in the volume of litigation is largely due to 
suits by faculty, staff or students. Prior to the 1960s, parties litigated 
few suits which arose from conflicts within the institution. Parties 
external to the institution generated most suits. Presently, both faculty 
and students are more willing to challenge the institution’s employment 
and policy decisions. The growing number of statutes which affect 
postsecondary institutions and the difficulties of compliance with these 
laws have expanded the basis for such suits. 

Third, the growth in caseload parallels a growth in the types of 
claims on which a party may base a case. Prior to 1957, parties sued 
private institutions only in contract or probate. Tort, statutory, property 
and procedural cases are recent developments. In addition, contract 
and probate cases have continued to occur at a constant rate. Recently, 
private institutions have had a spate of employment cases. The variety 
of claims against public institutions has expanded. Courts now permit 





12 Oskaloosa College, 50 Iowa at 155. 

103 Many sources have pointed to the utility of contract law as a theory to establish 
the liability of postsecondary institutions. See Nordin, The Contract to Educate: Toward 
a More Workable Theory of the Student-University Relationship, 8 J.C. & U.L. 141 (1981- 
2); Buchter, Contract Law and the Student-University Relationship, 43 IND. L.J. 253 (1973). 
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suits in contract because they have modified the doctrine of sovereign 
immunity. Probate suits will increase because institutions in the public 
sector have expanded their fund-raising activities. Public institutions 
have also experienced a similar growth in statutory compliance and 
constitutional interpretation cases. Public institutions have had diffi- 
culties with the state’s Administrative Procedures Act, perhaps due to 
tension between the tendency towards administrative decentralization 
and faculty governance, and the desire to achieve procedural regularity. 

Fourth, the data indicate that many suits arise from sources which 
do not involve the institutions’ mission or organization. Donors or 
business groups litigate over half of all cases, especially in the private 
sector. Moreover, economic incentives to sue are clear ‘n these cases, 
in which the parties will gain or lose substantially and immediately. 
Such cases will continue because institutions will redefine programs 
and functions to maintain their enrollments and viability. 

Fifth, relatively few cases involved the first and fourteenth amend- 
ments on which education law literature focuses. This finding may be 
partially due to the limits of this study to a sample based on a state 
with a relatively rural, homogeneous, well-educated and middle-class 
population. 

Finally, the survey identified several important cases. For example, 
the plaintiff in Oskaloosa developed the doctrine of breach of contract 
due to educational malpractice. Iowa has also contributed to precedent 
in the areas of comparable worth and judicial abstention in substantive 
academic decisions.’ 

This survey assesses patterns of litigation in one state. By identi- 
fying who litigates, how often and for what reasons, it provides infor- 
mation not previously available to administrators and attorneys in 
higher education. However, similar research in other states is required 
to evaluate how patterns in one state and region compare with those 
in other states and regions. 





104 Recently, the court used broad language to extend basic constitutional fairness 
to students in private institutions. Harvey v. Palmer College of Chiropractic (No. 423 Iowa 
Ct. App.) (No. 67 Iowa S. Ct. Dec. 26, 1984). 





DISCOVERY IN UNIVERSITY 
EMPLOYMENT DISCRIMINATION 
SUITS: SHOULD PEER REVIEW 
MATERIALS BE PRIVILEGED? 


Mary DELANO* 


INTRODUCTION 


Faculty members who bring employment discrimination suits against 
a university often seek access to confidential employment materials to 
prove their case.’ These confidential materials may include evaluations 
written by faculty members from the same university, evaluations writ- 
ten by other academics in their field, and deliberations and notes of 
persons involved in the university’s decisionmaking process.” 
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sity; J.D., 1986, Georgetown University. 

The author would like to thank Sarah E. Burns for her encouragement and helpful 
comments. 

1 The analysis in this paper applies equally to claims of race, religion and natural 
origin discrimination and to suits filed under 42 U.S.C. § 1983. 

2 The tenure and promotion review process differs from school to school. See, 
e.g., Lynn v. Regents of the Univ. of Cal., 656 F.2d 1337, 1340 (9th Cir. 1981) (candidate’s 
research, teaching, and university and public service are judged; levels of review include 
the candidate’s department, the dean of the school of which the department is a part, 
an ad hoc review committee, the budget committee of the academic senate, the office of 
academic affairs and the chancellor), cert. denied, 459 U.S. 823 (1982). 

3 See E.E.O.C. v. Franklin & Marshall College, 775 F.2d 110 (3d Cir. 1985), cert. 
denied, 106 S. Ct. 2288 (1986); E.E.O.C. v. University of Notre Dame du Lac, 715 F.2d 331 
(7th Cir. 1983); Gray v. Board of Higher Educ., City of New York, 692 F.2d 901 (2d Cir. 
1982); In re Dinnan, 661 F.2d 426 (5th Cir. 1981), cert. denied, 475 U.S. 1106 (1982); Lynn, 
656 F.2d at 1337; Jepsen v. Florida Bd. of Regents, 610 F.2d 1379 (5th Cir. 1980); Keyes 
v. Lenoir Rhyne College, 552 F.2d 579 (4th Cir.), cert. denied, 434 U.S. 904 (1977). 

In addition, four federal district courts have examined th‘s issue. See Rollins v. 
Farris, 108 F.R.D. 714 (E.D. Ark. 1985) (rejects privilege where proof of intent to 
discriminate is necessary to establish an element of plaintiff’s claim or to rebut proof 
offered by defendant; ‘‘assertion of a marginal infringement on the processes of peer 
selection [is not] sufficient to dispose of the rights of plaintiffs to establish the elements 
of a claim of unlawful discrimination’’); Zaustinsky v. University of Cal., 30 Fair Empl. 
Prac. Cas. (BNA) 4 1535 (N.D. Cal. 1983), aff'd, 782 F.2d 1055 (9th Cir. 1985) (adopts 
case-by-case balancing approach, thus weakening the precedence of McKillop v. Regents 
of the Univ. of Cal., 386 F. Supp. 1270 (N.D. Cal. 1975); during discovery plaintiff must 
show ability to establish a prima facie case; if university’s defense based on confidential 
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During the past few years, several universities have attempted to 
protect confidential peer review materials from discovery. Circuit courts 
have formulated a variety of responses to this problem, protecting 
confidential files in some cases and permitting discovery in others.’ 
Most of these cases recognize that a balance must be struck between 
the university’s interest in maintaining the confidentiality of its peer 
review system and the plaintiff’s interest in full disclosure.* This article 
will demonstrate that the various methods which the courts have used 
to protect confidential peer review materials and a proposal drafted by 
the American Association of University Professors’ are flawed because 
they do not accurately measure the plaintiffs’ need for full disclosure 
in these cases. 


I. VARIOUS FORMULATIONS OF THE ACADEMIC FREEDOM PRIVILEGE: 
CURRENT CASE LAW AND THE AAUP PROPOSAL 


A. Protective Orders Cases 


In federal courts, discovery is governed by Rule 26 of the Federal 
Rules of Civil Procedure.* Rule 26(b) permits discovery of any relevant 
matter which is not privileged. Rule 26(c) gives a trial court the 
discretion to ‘‘make any order which justice requires to protect a party 


or person from annoyance, embarrassment, oppression, or undue burden 
or expense’ during discovery upon a showing of ‘‘good cause.’’ The 
Fourth, Fifth and Ninth Circuits have recognized that a trial court may 
issue a protective order to deny a plaintiff access to confidential peer 
review materials. 

In Keyes v. Lenoir Rhyne College,’ the plaintiff a‘leged a violation un- 
der Title VII and the fourteenth amendment alleging age and sex discrim- 
ination after her request to be permitted to teach beyond retirement age 





materials, university must provide comprehensive written summary of confidential doc- 
uments; further disclosure may be ordered when necessary); Paul v. Stanford University, 
39 Empl. Prac. Dec. (CCH) ¢ 35,918 (N.D. Cal. 1986) (questions Zaustinsky; plaintiff 
produced enough evidence to meet prima facie case required as threshold for discovery 
in Zaustinsky); McKillop, 386 F. Supp. at 1270 (state, not federal, law is the source of 
privileges; under state law ‘‘official information’’ could not be disclosed if the necessity 
for preserving the confidentiality of the information outweighs the necessity for disclosure; 
the court concluded that the university’s need for confidentiality was greater than the 
plaintiff’s need for the confidential records). 

* The Third Circuit refused to adopt a balancing approach. See Franklin & Marshall, 
775 F.2d at 114. It did, however, consider the competing interests. Id. at 114-15. 

5 American Association of University Professors, A Preliminary Statement on Ju- 
dicially Compelled Disclosure in the Nonrenewal of Faculty Appointments, ACADEME 27 
(1981) [hereinafter Preliminary Statement]; American Association of University Professors 
Report of Committee A, 1980-1981, ACADEME 181 (1981) [hereinafter Report of Committee 
A]. 

® Fep. R. Civ. P. 16. 

7 552 F.2d 579 (4th Cir), cert. denied, 434 U.S. 904 (1977). 
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was denied by the administration and the Board of Trustees. The 
plaintiff sought access to confidential evaluations contained in the files 
of other faculty members. She wanted these evaluations to prove that 
the College’s explanations for the variations in salaries and promotions 
between men and women were pretextual.* The College filed a motion 
for a Rule 26 protective order to maintain the confidentiality of the 
files.° The College did not assert an evidentiary privilege and did not 
explicitly justify its request on the grounds of academic freedom. Rather, 
it asserted that confidentiality was necessary for the College ‘‘to receive 
honest and candid appraisals of the abilities of faculty members by 
their peers.’’?° 

The Fourth Circuit balanced the College’s interest in maintaining 
the confidentiality of its files against the plaintiff’s interest in discov- 
ering the material. Since the College had not attempted to justify the 
salary and promotion disparities on the basis of the confidential eval- 
uations, and since the plaintiff had not demonstrated any particular 
need for the files, the Fourth Circuit upheld the district court’s protec- 
tive order." 

The Fifth Circuit applied the balancing test developed in Keyes 
when presented with a similar issue in Jepsen v. Florida Board of 
Regents.’? The plaintiff had been an assistant professor in the English 
Department for twenty-five years before she was promoted to the rank 
of associate professor. She alleged that a male professor in similar 
circumstances would have been promoted after five or six years. When 
she filed a motion to compel the University to produce the personnel 
files of fourteen members of the English department, the University 
requested a protective order based on the confidentiality of these files 
under a state statute.1° The trial court ruled that plaintiff’s counsel could 
view any of the faculty evaluation forms containing an evaluation of 
“less than satisfactory,’’ but could not copy the documents or discuss 
their contents with anyone other than the custodians of the documents, 
defense counsel, or the court. On appeal the plaintiff claimed that the 
district court had erred by unduly restricting her use of faculty evalu- 
ation forms. 





® For an explanation of burdens of proof and pretext in Title VII cases, see infra 
text accompanying notes 110-116. 

® Pursuant to a court order, the college made the following information available 
to the plaintiff: the sex, tenure, status, annual salary and departmental position of each 
member of the faculty from 1966 through 1974 and all records and correspondence 
dealing with the Government’s investigation of the College for sex discrimination. Keyes, 
552 F.2d at 580-81. 

10 Td. at 581. 

1 Id. 

2 610 F.2d 1379 (5th Cir. 1980). 

3 The statute permits only an employee and his supervisor to view the university 
employment files. The records may be released with the employee’s permission or by 
court order. Fa. Stat. ANN. § 239.78 (West 1977). 
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The Fifth Circuit noted that trial courts should resolve the conflict 
between plaintiffs and universities by weighing ‘‘the potential harm 
from disclosure of privileged communications against the benefits of 
disclosure.’’* In this case, the court determined that the balance tipped 
in favor of production since the University was defending the claim on 
the ground that the promotions were ‘‘based solely on unbiased faculty 
evaluations which involved criteria unrelated to sex.’’* The Fifth Cir- 
cuit instructed the trial court to limit the use and availability of the 
documents by issuing a carefully drawn protective order. 

In Lynn v. Regents of the University of California,’® the plaintiff 
filed a sex discrimination claim after she was denied tenure. During 
earlier reviews, the plaintiff had been warned that her scholarship— 
which concentrated on the influence of women on the development of 
French literature—was deficient.‘? When the plaintiff sought access to 
her tenure review file, the district court issued a protective order. 
During the trial the University turned the file over to the court for an 
in camera review. The Ninth Circuit found that the in camera review 
violated the plaintiff’s due process rights since the University had 
submitted, and the court had considered, documents reviewed during 
the in camera inspection to counterbalance the effect of evidence which 
the plaintiff offered at trial.*® 

The Ninth Circuit did not decide whether tenure review files were 
generally privileged. Instead it remanded the case with a set of guide- 
lines designed to help trial courts decide whether to recognize a 
privilege. Citing Keyes and Jepsen, the Ninth Circuit instructed the 
district court to determine whether the file was privileged by balancing 
the University’s interest in confidentiality against the plaintiff’s need 
for her peer review file.1° The Ninth Circuit indicated that the trial 
court should consider ‘‘the importance of enabling plaintiffs to prove 
that discriminatory conduct has occurred, the difficulty of obtaining 
direct proof of discriminatory motivation and the strong national policy 
against discrimination in educational employment.’’?° The Court noted 
that the balancing should be conducted in light of the facts (1) that the 
University was defending its decision on the basis of nondiscriminatory 
peer review evaluations, and (2) that the confidentiality of the file had 
been substantially compromised by information introduced at trial. 

These cases contain three distinctive features. First, between Keyes 
and Lynn the universities’ interest was recharacterized from one in 





4 Jepsen, 610 F.2d at 1384. 

18 Id. 

© 656 F.2d 1337 (9th Cir. 1981), cert. denied, 459 U.S. 823 (1982). 

” Testimony at trial revealed that the University’s evaluation of her scholarship 
was due, in part, to its view that women’s studies is not a significant topic for scholarly 
work. Id. at 1343. 

8 Td. at 1345-46. 

19 Td. at 1347. 

20 Id. at 1347-48. 
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maintaining the confidentiality of its peer review files to a privilege. 
Second, none of the cases explicitly mentions academic freedom; the 
discussion occurs only in terms of the universities’ need to protect the 
viability of the peer review system by maintaining confidential files. 
Finally, the balance tips towards protection whenever the university 
does not defend itself on the ground of non-discriminatory evaluations, 
regardless of the case the plaintiff is trying to prove. This section will 
address the first two features. The third feature, and the wisdom of 
using a protective order to resolve claims of privilege, will be discussed 
later. 

The courts in Keyes, Jepsen and Lynn use different language to 
describe the universities’ interests. Although these inconsistencies may 
reflect nothing more than the different courts’ and lawyers’ particular 
articulations of the issue, the differences are nonetheless important. In 
Keyes, the first protective order case to reach the courts, the College 
did not seek a protective order on the grounds that the evaluations of 
other faculty members were privileged.” The College asked that con- 
fidentiality be maintained to enable the College to continue to receive 
‘*honest and candid appraisals of the abilities of faculty members by 
their peers.’’?? The court upheld the protective order without ever 
discussing the source of its authority to do so. The court did not rule 
that the files were privileged under the rules of evidence. Nor did the 
court attempt to link its holding with its ability to protect a party from 
‘‘annoyance, embarrassment, oppression, or undue burden or expense’”’ 
under Rule 26(c). In fact, the court never indicated why the College 
had a right to have its interest protected.” 

In Jepsen, the University filed for a protective order based on a 
state statute protecting the confidentiality of employment files. As in 
Keyes, the University did not explicitly invoke an evidentiary privilege. 
The Fifth Circuit, however, solved the problem by weighing ‘‘the 
potential harm from disclosure of privileged communic.cions against 
the benefits of disclosure.’’** Finally, Lynn cites Keyes and Jepsen for 
the proposition that: 


[w]hen determining whether tenure review files, including peer 
evaluations, are privileged, courts have balanced the university’s 
interest in confidentiality, i.e., maintaining the effectiveness of its 
tenure review process, and the need which Title VII plaintiffs 





21 It is impossible to determine whether the college framed its argument in terms 
of a privilege in the lower court. The Fourth Circuit’s opinion contains no mention of a 
privilege argument. 

22 Keyes, 552 F.2d at 581. 

23 None of these cases reflects the introduction of any evidence to support the 
proposition that confidentiality is essential to receiving honest peer review evaluation. 
See infra text accompanying note 165. 

24 Jepsen, 610 F.2d at 1384 (emphasis added). 
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have for obtaining peer evaluations in their efforts to prove dis- 
criminatory conduct.”5 


Both Jepsen and Lynn characterized tenure review material as 
privileged without explicitly analyzing the source of the privilege. 
Although Federal Rule of Evidence 501?¢ allows courts to recognize new 
evidentiary privileges, neither court has explicitly carried out the anal- 
ysis of the parties’ competing interests contemplated by Rule 501. 

Another distinctive feature of these cases is that none of the 
universities explicitly advanced academic freedom as the rationale for 
protecting tenure review material. All of the discussions stress the 
importance of confidentiality to the peer review system.2” The link 
between the peer-review process and institutional academic freedom 
articulated in later cases is not in evidence here. 

Since none of the universities explicitly grounded its request for 
protection on the concept of academic freedom, it is unclear why these 
courts protected materials which are routinely discovered in business 
settings. Apparently, these courts perceived some inherent difference 
between universities and businesses which entitled universities to greater 
protection. Courts should not use protective orders to deny plaintiffs 
access to evidence without discussing the universities’ unique interests. 


B. Academic Privilege Cases 


Rule 501 of the Federal Rules of Evidence provides that ‘‘[e]xcept 
as otherwise required by the Constitution ... or provided by an Act 
of Congress or in rules prescribed by the Supreme Court ... the 
privilege of a witness . . shall be governed by the principles of the 
common law as they may be interpreted ... in light of reason and 
experience.’’?* Of the four circuits expressly confronted with a request 
to recognize an academic freedom privilege, two have adopted a qual- 
ified privilege and two have rejected the privilege.?° Each circuit sug- 
gested different reasons for its decision. 

In Gray v. Board of Higher Education, City of New York,* the 
Second Circuit addressed the issue of an academic freedom privilege 
in a suit alleging race discrimination in promotions. The plaintiff filed 
a motion to discover the votes of two members of the tenure committee. 





Lynn, 656 F.2d at 1347 (emphasis added). 
Fep. R. Evip. 501. See infra text accompanying notes 69-71. 


Lynn, 656 F.2d at 1347; Jepsen, 610 F.2d at 1384; Keyes 552 F.2d at 581. 
Fep. R. Evin. 501. 
2° E.E.O.C. v. Franklin & Marshall College, 775 F.2d 110 (3d Cir. 1985) (rejecting 
privilege), cert. denied, 106 S. Ct. 2288 (1986); E.E.O.C. v. University of Notre Dame du 
Lac, 715 F.2d 331 (7th Cir. 1983) (adopting privilege); Gray v. Board of Higher Educ., 
City of New York, 692 F.2d 901 (2d Cir. 1982) (adopting privilege); In re Dinnan, 661 
F.2d 426 (5th Cir. 1981) (rejecting privilege), cert. denied, 457 U.S. 1106 (1982). 
3° 692 F.2d 901 (2d Cir. 1982). 
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The two members filed a cross motion for a protective order on the 
ground that their secret votes and the discussions surrounding the vote 
were protected by a first amendment qualified academic freedom priv- 
ilege.** The district court granted the protective order. 

The Second Circuit, noting that Rule 501 vested it with the discre- 
tion to recognize privileges on a case-by-case basis, balanced the inter- 
ests of the plaintiff and those of the University. Since the plaintiff was 
required to prove intentional discrimination,*? the court determined that 
the votes were ‘‘an essential element’’ of his case.33 The court also 
recognized the University’s interest in maintaining the confidentiality 
of the peer review process, characterizing confidentiality as an ‘‘integral 
element’’ of the peer review system for granting tenure,** and the 
‘‘tenure system [as] an essential linchpin in the commitment to safe- 
guard the academic freedom of individual teachers.’’* 

The Second Circuit struck the balance between these competing 
interests by recognizing a qualified academic privilege. The court held 
that when an ‘‘ ‘unsuccessful candidate for tenure receive[d] a mean- 
ingful statement of reasons from the peer review committee and [was] 
afforded proper intramural grievance procedures,’ disclosure of indi- 
vidual votes’’ would be protected by a qualified privilege.** Since the 





31 Td. at 903. It is not clear whether the committee members claimed that academic 
freedom principles gave them rights as individuals not to divulge their votes or that the 
University had a right to have all confidential communications protected. The court did 
not distinguish between these two types of claims. See infra text accompanying notes 
72-78. 

The two members also advanced a contractual basis for their claim of privilege. 
Gray, 692 F.2d at 903. The court rejected this argument. 

32 Id. at 905. This was a suit under 42 U.S.C. § 1981, rather than Title VII. Proof 
of intent is necessary in § 1981 suits. 692 F.2d at 905 (citing General Bldg. Contractors 
Ass’n v. Pennsylvania, 102 S. Ct. 3141 (1982)). 

33 692 F.2d at 906. The court suggests that the plaintiff’s need to discover the votes 
would have been different in a Title VII suit because direct proof of discriminatory 
intent is unnecessary. Id. at 905. This suggestion is unsound. Although direct proof of 
discriminatory intent is not required by Title VII, committee members’ votes may be a 
plaintiff’s only source of proof in some cases. Other evidence of discrimination may not 
exist. See infra text accompanying notes 110-116. 

34 692 F.2d at 903. The opinion does not reflect whether the court required the 
University to prove that confidentiality was essential to the peer review process. See 
infra text accompanying note 165. 

38 §92 F.2d at 903 (citing Gray v. Board of Higher Educ., 92 F.R.D. 87, 92 (S.D.N.Y. 
1981)). The court also noted that ‘‘academic freedom cannot be paramount to all other 
rights. No person may be refused a teaching contract renewal for constitutionally imper- 
missible reasons.’’ 692 F.2d at 909 (citation omitted). It is not clear whether the court 
believes that it is recognizing a constitutional or a common law privilege. Id. 

36 Id. at 907, 908 (quoting AAUP Brief). The court adopted a policy urged by the 
AAUP in an amicus brief. The policy the AAUP urged in its brief appears to be different 
from the one it set out in its Preliminary Statement, supra note 5. One commentator 
attributes the quote to Academic Freedom and Tenure--Statement of Principles, 40 AM. 
A.U. PROFESSORS BULL. 80, 81 (1954). 
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University had not provided the plaintiff with a meaningful statement 
of reasons, the plaintiff was entitled to discover the votes.*’ 

In EEOC v. University of Notre Dame du Lac,** the Seventh Circuit 
also recognized a qualified academic privilege. A professor filed a 
charge with the EEOC alleging race discrimination after he was denied 
tenure in the Economics Department. The EEOC subpoenaed the Uni- 
versity for the personnel records of the charging party and all teaching 
members of the Economics Department. The University responded that 
the files were protected by a qualified academic privilege which per- 
mitted it to delete any information which would identify the professors 
participating in the peer review process.*° 

To determine whether it would recognize a privilege, the Seventh 
Circuit applied Rule 501, balancing the plaintiff’s ‘‘need for truth 
against the importance of the relationship’’ which a privilege would 
further.*° The court discussed the importance of the peer review process 
in protecting academic freedom.*: The court concluded that without an 
assurance of confidentiality, professors would be reluctant to offer the 
honest evaluations which are essential to selecting the most qualified 
persons.*? The court noted that an absolute privilege might be used to 
shield evidence of discrimination, thus thwarting Congress’s goal of 
eliminating discrimination.** The court recognized a qualified academic 
freedom privilege which prohibited disclosure of the identities of people 
participating in the peer review process.** 

The court directed the University to turn a set of redacted and 
unredacted files over to the district court for a determination of whether 





3” The court recognized that ‘‘a college could defeat the demand for disclosure by 
disclaiming a defense that will require disclosure to rebut.’’ 6$2 F.2d at 906. 

38 715 F.2d 331 (7th Cir. 1983). 

3° Id. at 333-34. The University also objected to the breadth of the subpoena and 
argued that the EEOC should be required to sign a non-disclosure agreement before the 
University released the files. The court of appeals directed the district court to issue a 
protective order which would assure that the materials would not be disclosed to persons 
not directly involved in the case. Id. at 340. 

40 Td. at 335 (quoting Memorial Hosp. for McHenry County v. Shadur, 664 F.2d 
1058, 1061-62 (7th Cir. 1981)). 

“1 Td. at 335-37. For instance, the court stated that the ‘‘process of peer evaluation 
has evolved as the best and most reliable method of promoting academic excellence and 
freedom by assuring that faculty tenure decisions will be made objectively on the basis 
of frank and unrestrained critiques and discussions of a candidate’s academic qualifica- 
tions.’’ Id. at 336 (citing Johnson v. University of Pittsburgh, 435 F. Supp. 1328 (W.D. 
Pa. 1977)). 

« Apparently, this conclusion was not based on any factual evidence. See infra 
text accompanying note 165. The court supported its conclusion by referring to privileges 
extended to administrative and judicial processes in the government in Clark v. United 
States, 289 U.S. 1, 121 (1933) (jury deliberations), N.L.R.B. v. Sears, Roebuck & Co., 
421 U.S. 132, 150 (1975) (FOIA exemption for decision-making in government agencies) 
and University of Notre Dame du Lac, 715 F.2d at 336. The court did not explain why 
the peer review system was more like these governmental activities than like employment 
decisions in business settings. 

*8 University of Notre Dame du Lac, 715 F.2d at 337. 

“ Id. 
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the redactions were necessary.** If, after reviewing the redacted files, 
the EEOC felt that it needed to discover the protected identities, the 
EEOC would then have to make ‘‘a substantial showing of ‘particular- 
ized need’ for relevant information, a burden similar to that imposed 
on a party seeking disclosure of grand jury materials.’’*® 

The Third and Fifth Circuits have not followed in the footsteps of 
the Second and Seventh Circuits. Both have refused to recognize an 
academic freedom privilege, although their reasons for doing so differ. 

In EEOC v. Franklin & Marshall College,*’ the College challenged 
an EEOC subpoena which required the College to produce tenure 
recommendation forms completed by faculty members, annual evalua- 
tions, letters of reference, evaluations of publications by outside experts, 
and all notes, letters, memoranda and other documents considered for 
each individual granted or denied tenure during a four or five year 
period.*® The College urged the Third Circuit to grant a ‘‘qualified 
academic peer review privilege’ which would prevent di covery of these 
confidential peer review materials by the EEOC unless the EEOC came 
forward with evidence which created an inference of discrimination. 
The court declined to circumscribe the EEOC’s ability to subpoena 
confidential materials.*° 

In rejecting the proposed privilege,*° the court acknowledged the 
role that confidentiality plays in the peer review system,5: but decided 





45 Id. at 338. The court indicated that its decision should not be read to require 
access to redacted files in all cases. Before even redacted files may be discovered, the 
charging party’s claim must have ‘‘substance’’ and ‘‘thorough discovery’’ should be 
conducted. Id. at 334 n.4. In this case, the University had voluntarily agreed to produce 
the redacted files. 

46 Id. at 338 (citations omitted). A party could meet the ‘‘particularized need’ 
requirement by showing a ‘‘compelling necessity’’ for the specific information requested. 
Id. The court’s lengthy discussion of the standard suggests that complainants will 
rarely be given access to evaluators’ identities. For instance, if the party could show that 
it was likely that an evaluator harbored a racial animus against the party, the evaluator’s 
identity might be disclosed. How a party could show that an evaluator harbored a racial 
animus when the party is not allowed to discover who the evaluators were is unclear. 

47 775 F.2d 110 (3d Cir. 1985), cert. denied, 106 S. Ct. 2288 (1986). 

48 Id. at 111-12. 

4 Franklin & Marshall, 775 F.2d at 111. The EEOC has power to subpoena all 
materials that are relevant to the charge under investigation. 42 U.S.C. § 2000(e)-8(a) 
(1982); EEOC v. Shell Oil Co., 466 U.S. 54, 68 (1984) (‘‘Courts have generously construed 
the term ‘relevant’ and have afforded the Commission access to virtually any material 
that might cast light on the allegations against the employer’’). The 1972 amendments 
to Title VII, which extended Title VII’s ban on employment discrimination to universities, 
do not suggest that the EEOC’s subpoena power is modified in an academic setting. 775 
F.2d at 115. 

5° The court never discussed Federal Rule of Evidence 501 as a possible source of 
a privilege. See supra text accompanying note 28. The court’s analysis consisted of 
examining the College’s interest in light of the fact that Title VII does not make any 
special exceptions for universities. 

st Id. at 114. The court noted that one of a university’s four essential freedoms was 
“‘to determine for itself on academic grounds who may teach .... ’’ Sweezy v. New 








130 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 14, No. 1 


that Title VII’s prohibition on discrimination overrode the College’s 
need for confidentiality. The court expressed concern that a privilege 
would allow colleges ‘‘to hide evidence of discrimination behind a wall 
of secrecy.’’*? The court noted that the relative qualifications of profes- 
sors are not amenable to comparison in charts. Confidential notes may 
contain important evidence of discriminatory intent or pretext. Simi- 
larly, confidential material pertaining to other candidates for tenure 
may reveal that less qualified persons were granted tenure.** 

In In re Dinnan* the Fifth Circuit®> refused to grant a privilege to 
a member of a faculty tenure committee who would not reveal how he 
had voted on a professor’s application for promotion.®** The court noted 
that privileges have evolved because in our system of justice certain 
societal values are more important than the search for truth. A new 
privilege should be recognized only when the value which the privilege 
protects transcends the predominant goal of using all rational means 
to ascertain the truth.5” 

The court then turned its attention to the value of academic free- 
dom. Although the court noted that academic freedom was one of ‘‘the 
paramount values of this Republic,”’ it also recognized that academic 
freedom may conflict with other important social goals and ultimately 
may destroy itself if carried too far. A privilege which would shield 
academic employment decisions from public scrutiny could be used to 
suppress the teaching of ideas just as effectively as a state-imposed 
prohibition on teaching certain courses. A university which determines 
who may teach on other than academic grounds, for instance on the 
basis of race or sex, has stepped beyond the bounds of academic freedom 
and thus forfeits its claim to any special protection.** The court deter- 
mined that the possibility of a privilege being used to shield intrusions 
on candidates’ constitutional and statutory rights posed a ‘‘much greater 
threat to our liberty and academic freedom than the compulsion of 
discovery in the instant case.’’® 





Hampshire, 354 U.S. 234, 263 (1957) (Frankfurter, J., concurring). The court suggested 
that confidentiality played an important role in obtaining candid evaluations, especially 
at a small school, and thus in determining who could teach. Franklin & Marshall, 775 
F.2d at 114. 
Franklin & Marshall, 775 F.2d at 115. 
Id. at 116. 
661 F.2d 426 (5th Cir. 1981), cert. denied, 457 U.S. 1106 (1982). 
See supra text accompanying notes 12-15. 
Dinnan claimed an academic freedom and a secret ballot privilege. As in Gray 
v. Board of Higher Educ., City of New York, 692 F.2d 901 (2d C’r. 1982), it is not clear 
whether Dinnan was claiming a privilege for himself as an individual or for the university. 
The court’s opinion does not distinguish between the two types of academic freedom. 
See infra text accompanying notes 72-78. 
57 In re Dinnan, 661 F.2d at 427-30 (citing Trammel v. United States, 445 U.S. 40 
(1980)). 
5° Id. at 431. In no reported case does a university claim a privilege for confidential 
files when the plaintiff is alleging that the employment decision was based on consid- 
erations, such as political affiliation, which violated the plaintiff's academic freedom. 
3° 661 F.2d at 431. 
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The court summarily rejected the argument that discovery would 
hamper the peer review process. The court indicated that decisionmak- 
ers must occasionally be asked to explain their actions. The court 
posited that an individual who has made a legitimate decision has 
nothing to fear. The court observed that if the threat of discovery means 
that ‘‘a few weak-willed individuals will be deterred from serving in 
positions of public trust, so be it; society is better off without their 
services. ’’®° 


C. The AAUP Proposal 


The position of the American Association of University Professors 
on judicially compelled disclosure appears in a Preliminary Statement™ 
adopted in November, 1980, and in a subsequent Report of Committee 
A,® the AAUP’s committee on academic freedom. The Preliminary 
Statement advocates two sets of procedu.es. First, when a faculty 
committee reaches an adverse decision concerning a particular candi- 
date, the university should tell the candidate the reasons for that 
decision. The candidate should be entitled to a reconsideration by the 
decisionmaking body and a separate committee should be available to 
consider complaints that impermissible factors influenced the decision. 
Individual decisionmakers may be called upon to account for their 
decision before this committee. Second, if an adverse decision is chal- 
lenged in court, the court should not compel disclosure of the actions 
and motivations of individual decisionmakers without first examining 
the complaint. Unless the complaint presents facts which create a 
sufficient inference that the decision was tainted by some impermissible 
consideration, discovery should not be compelled.® 

A subsequent Report of Committee A explains the choice of pro- 
cedures advocated in the Preliminary Statement. The Report states that 
judicially compelled disclosure does not infringe as much upon indi- 
vidual academic freedom as it does on institutional autonomy.** Since 
an internal review committee may ask an individual decisionmaker to 
account for a decision, individual professors have no special privacy 
interest in their actions and thought processes.® Rather, it is the 
university’s control over employment and dismissal of faculty—‘‘one 
of the essential preconditions of academic freedom’’—which is threat- 
ened by judicially-compelled disclosure. A university’s claim of priv- 
ilege is not grounded in a right to make employment decisions on 
impermissible grounds. Universities seek a privilege to prevent ‘‘the 





Id. at 432. 

See Preliminary Statement, supra note 5. 

See Report of Committee A, supra note 5. 

For a listing of factors the AAUP urges courts to consider, see infra note 137. 
See Report of Committee A, supra note 5, at 183. 

Id. at 182. 

Id. at 183. 
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chilling effect ... of seemingly unfettered external inquiry into the 
faculty’s personnel process.’’®” 

The Report explains that the policy advocated in the Preliminary 
Statement seeks to protect university decisionmaking by asking courts 
to follow the same procedures as internal review committees. Before 
an internal committee may inquire into the substance of a nonrenewal 
decision, the committee must be convinced that the disappointed can- 
didate’s allegations have soine merit. These committees respect the 
integrity of the decisionmaking process by not invading the record, 
absent evidence of wrongful activity. The Preliminary Statement trans- 
lates this practice into a civil litigation setting by suggesting that courts 
not invoke the decisionmaking process until a plaintiff presents evi- 
dence which creates an inference that impermissible considerations 
tainted the decisionmaking process.™ 


Il. THE Pros AND CONS OF AN ACADEMIC FREEDOM PRIVILEGE 


This section will analyze the formulations of the academic freedom 
privilege described above. Both the Constitution and the common law 
provide a basis for recognizing an academic freedom privilege. Al- 
though the tests are formulated differently, both constitutional and 
common law principles require, before a privilege is recognized, a 
balancing of the value of the interest which would be protected by a 


new privilege against the burden the privilege would place on plaintiffs. 
This section will show that the formulations of an academic freedom 
privilege adopted to date are flawed because they do not accurately 
measure the competing interests of universities and Title VII plaintiffs. 


A. A Constitutional or Common Law Privilege 


When Congress adopted the Federal Rules of Evidence, it rejected 
a proposal to recognize nine specific privileges. Instead, Congress 
enacted Rule 501 which codified the then-current law of privileges and 
which gave the courts discretion to fashion new privileges.” This rule 
recognizes four distinct sources of privileges: the Constitution, federal 
statutes, Supreme Court rules, and the common law. Since neither a 
federal statute nor a Supreme Court rule recognizes an academic free- 
dom privilege,”: this inquiry is limited to an analysis of the Constitution 
and the common law. 

Although the Constitution does not explicitly recognize academic 
freedom, the Supreme Court has extended constitutional protection to 





7 See id. at 184. 

* Id. 

® Rules of Evidence for the United States Courts and Magistrates, 56 F.R.D. 183, 
230-56 (1973). 

70 See supra note 28 and accompanying text. 

71 See Note, Preventing Unnecessary Intrusions on University Autonomy: A Proposed 
Academic Freedom Privilege, 69 Cauir. L. REv. 1538, 1542-44 (1981). 








1987] PEER REVIEW MATERIALS 133 


claims of academic freedom.”? The Court has protected the rights of 
individual professors to speak, think, and associate without fear of 
governmental penalty.”* However, those rights may conflict with the 
Court’s refusal to permit employment decisions on impermissible 
grounds.”* 

Compelled discovery in an employment discrimination suit does 
not appear to infringe upon any constitutionally protected academic 
freedom right of any individual professor.”> The court may only review 
information produced during compelled discovery for evidence of im- 
permissible discrimination.” A professor’s thoughts, speech and asso- 
ciations may be scrutinized only to determine whether they reveal 
illegal bias. 

Because compelled discovery does not appear to threaten an indi- 
vidual professor’s academic freedom, it is necessary to determine whether 
a university has a right to academic freedom which may be threatened. 
Although the Supreme Court has never explicitly extended the notion 
of academic freedom to protect the autonomy of a university from 
outside intrusion, a few concurring opinions acknowledge the existence 
of this second type of academic freedom. The most often quoted is 
Justice Frankfurter’s concurring opinion in Sweezy v. New Hampshire, 





7 For the Court’s most recent recognition of academic freedom, see Regents of 
Univ. of Cal. v. Bakke, 438 U.S. 265, 312 (1978) (‘‘Academic freedom, though not a 
specifically enumerated constitutional right, long has been viewed as a special concern 
of the First Amendment.’’). 

73 See, e.g., Keyishian v. Board of Regents, 385 U.S. 589 (1967) (a state statute 
which forbade continued employment of ‘‘subversive’’ teachers had unconstitutionally 
broad chill on speech and association); Sweezy v. New Hampshire, 354 U.S. 234 (1957) 
(a state cannot inquire into content of professor’s lectures or his political associations); 
see also Note, supra note 71, at 1538, 1544-46 (1981) (discussing other academic freedom 
cases); Note, Balancing Academic Freedom and Civil Rights: Toward an Appropriate 
Privilege for the Votes of Academic Peer Review Committees, 68 Iowa L. REv. 585, 593 
(1983) (discussing other academic freedom cases). 

74 Although sex or race discrimination in employment decisions may be character- 
ized as a form of freedom of association, there is no constitutional right to discriminate 
in employment decisions at any level. Hishon v. King & Spaulding, 467 U.S. 69, 78 
(1984). 

75 See supra notes 64-65 and accompanying text (AAUP argues that discovery 
infringes on a university’s, not an individual professor’s, academic freedom; AAUP 
recognizes that a university may require an individual professor to explain an employment 
decision without violating that professor’s academic freedom rights); Gregory, Secrecy 
in University and College Tenure Deliberations: Placing Appropriate Limits on Academic 
Freedom, 16 U.C. Davis L. REv. 1023 (1983) (disclosure of votes and deliberations relating 
to tenure and promotion decision in no way impairs the values which are central to the 
concept of academic freedom—namely, the freedom of professors to teach and research 
and the freedom of students to learn). 

7° In Kunda v. Muhlenberg College, 621 F.2d 532 (3d Cir. 1980), the court noted 
that ‘‘[djeterminations about such matters as teaching ability, research scholarship, and 
professional stature are subjective, and unless they can be shown to have been used as 
a mechanism to obscure discrimination, they must be left for evaluation by profession- 
als... .’’ Id. at 547-48 (emphasis added). 
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which lists the ‘‘four essential freedoms’’ of a university: the freedom 
to determine ‘‘who may teach, what may be taught, how it shall 
be taught, and who shall be admitted to study.’’”” The language in these 
opinions provides universities with a foundation for c.aiming a constitu- 
tionally protected right to determine who may teach.7* 

Recognizing that the institutional autonomy of universities might 
be constitutionally protected does not end the inquiry. Before a court 
may recognize a privilege, the university must demonstrate that com- 
pelled disclosure of confidential peer review materials will burden its 
academic freedom in a constitutionally significant way” by infringing 
on the university’s right to decide who may teach.® The interests of 
individuals who seek access to confidential materials must then be 
examined to determine whether they override the potential harm to the 
constitutionally protected interests.** These concerns will be addressed 
in section C. 

The recognition of new privileges under the common law is also 
the result of a balancing process. ‘‘Privileges are based upon the idea 
that certain societal values are more important than the search for 
truth.’’®? Courts generally weigh the need for full disclosure of the facts 
against the social value of the interest which the privilege would 
protect.®* Since a privilege contravenes the fundamental principle that 
the public has a right to everyone’s evidence, new privileges should 


be recognized sparingly.** A new privilege should be recognized only 
when the social value of maintaining confidentiality outweighs the 
presumption that all rational means should be used to ascertain the 
truth. The next sections will examine the need for full disclosure of 
peer review materials in employment discrimination suits and the com- 
peting need to protect the confidentiality of these materials. 





7” 354 U.S. 234, 263 (1957) (Frankfurter, J., concurring). This language is cited 
with approval in Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 312 (1978) (Powell, 
J., dissenting). 

7° This article will not consider in any depth the arguments that a university might 
make for a constitutional right to institutional autonomy. See Note, supra note 71, at 
1538, 1544-51 (discussion possible constitutional protection for institutional autonomy); 
Note, Academic Freedom and Federal Regulation of University Hiring, 92 Harv. L. Rev. 
879 (1979) (discussing possible constitutional protection for institutional autonomy). This 
article will assume that universities may claim a constitutional right to decide who may 
teach. 

7° See Note, supra note 71, at 1551. 

*° For discussion how discovery may burden the right to decide who may teach, 
see infra text accompanying note 156. 

®1 See Note, supra note 71, at 1551. 

8 Dinnan, 661 F.2d at 429. 

83 See Note, supra note 71, at 1556; University of Notre Dame du Lac, 715 F.2d at 
335. 

* Trammel v. United States, 445 U.S. 40, 50 (1980); United States v. Nixon, 418 
U.S. 683, 710 (1974). 
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B. Setting the Stage: Title VII and the Academy 


When Congress originally adopted Title VII of the Civil Rights Act 
of 1964, educational! institutions were exempted from its prohibition of 
discrimination in employment. In 1972, an amendment to Title VII 
abolished the exception for educational institutions.** By abolishing the 
exemption for academic institutions, Congress displayed a willingness 
to allow federal courts to intrude into the university employment 
decisionmaking process.** Despite the specific attention that Congress 
focused on the impact of this amendment on educational institutions, 
Congress did not adopt a provision which would have shielded confi- 
dential materials from the normal EEOC investigation and federal court 
discovery processes.®” Since Congress did not exempt universities from 
normal investigation and discovery procedures when it clearly could 
have done so, universities should have to demonstrate an important 
interest in confidentiality in order to justify a privilege.™ 

When Congress amended Title VII in 1972, it did not indicate that 
the employment decisions of educational institutions should be judged 
by a different substantive standard than employment decisions of busi- 
nesses. Yet, the courts have consistently showed substantial deference 
to the employment decisions involving faculty members.® ‘‘This anti- 
interventionist bias has rendered colleges and universities virtually 


immune to charges of employment bias, at least when it is not overtly 
expressed.’’®° 





85 The legislative history indicates that Congress eliminated the exemption because 
‘‘{djiscrimination against women and minorities in the field of education is as pervasive 
as discrimination in any other area of employment. ... The committee cannot imagine 
a more sensitive area than educational institutions, where the Nation’s youth are exposed 
to a multitude of ideas that will strongly influence their development. To permit 
discrimination here would, more than in any other area, tend to promote misconceptions 
leading to future patterns of discrimination.’’ H.R. Rep. No. 238, 92d Cong., 2d Sess., 
reprinted in 1972 U.S. CopE Conc. & ADMIN. NEws 2137, 2155. 

86 Senator Allen’s belief that the amendment would ‘‘subvert academic freedom’’ 
apparently was not shared by his colleagues. BUREAU OF NATIONAL AFFAIRS, EQUAL EM- 
PLOYMENT OPPORTUNITY ACT OF 1972, 334 (1973). 

87 Id. 

8° Accord Note, Academic Freedom Privilege: An Excessive Solution to the Problem 
of Protecting Confidentiality, 51 U. Cin. L. Rev. 326, 339 (1982) (reasonable inference 
from fact that Congress regulates academic employment but does not protect employment 
records is that Congress intended academic employment records to be subject to dis- 
covery). 

® The significant deference courts give to academic employment decisions is well 
documented. E.g., Yurko, Judicial Recognition of Academic Collective Interests: A New 
Approach to Faculty Title VII Litigation, 60 B.U.L. Rev. 473, 495 (1980); Comment, 
Subjective Employment Criteria and the Future of Title VII in Professional Jobs, 54 U. 
Der. J. Urs. L. 165 (1976). 

% Powell v. Syracuse Univ., 580 F.2d 1150, 1153 (2d Cir.), cert. denied, 439 U.S. 
984 (1978). 
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Part of this deference may be explained by a general trend in other 
employment discrimination suits brought at the professional level. 
Courts are generally more willing to scrutinize subjective criteria in a 
blue collar setting than in a professional setting.*: While subjective 
employment decisions are considered inherently suspect in a blue collar 
setting,*? subjective judgments in a professional setting are not only 
routinely accepted; they are virtually unchallengeable.* 

Courts have offered various reasons for hesitating to scrutinize 
academic employment decisions. Among the most prominent reasons 
are: (1) a professed incompetence to evaluate academic qualifications;” 
(2) an inability to find discrimination in decisions based upor subjective 
criteria; and (3) a concern that the courts might become inappropriately 
tangled in a university’s affairs.°° Absent evidence that academic de- 
cisionmakers are less likely to discriminate than other decisionmakers,* 
none of these rationales are supported by Title VII’s legislative history. 

Although a detailed discussion of the problems presented by such 
judicial deference is beyond the scope of this article,’ this pattern of 
deference has one important implication for this discussion. If deference 
to academic employment decisions continues to be the rule, and if 
universities are allowed to invoke a privilege to shield confidential 





% See Bartholet, Application of Title VII Jobs in High Places, 95 Harv. L. REv. 945 
(1982); Waintroob, The Developing Law of Equal Employment Opportunity at the White 
Collar and Professional Level, 21 WM. & Mary L. REv. 45 (1979); Vladeck & Young, Sex 
Discrimination in Higher Education: It’s Not Academic, 4 WoMEN’s Rts. L. REP. 59 (1978). 

% See Robinson v. Union Carbide Corp., 538 F.2d 652, 662 (5th Cir. 1976) (‘subjectivity 
subjects the ultimate promotion decision to the intolerable occurrence of conscious 
or unconscious prejudice’’); Rowe v. General Motors, 457 F.2d 348 (5th Cir. 1972). 

*3 See Bartholet, supra note 91, at 945; Waintroob, supra note 91, at 45; Comment, 
supra note 89, at 165. 

* One opponent of the 1972 amendment expressed the same concern: ‘‘Federal 
judges, and members of the EEOC are not competent to pass on the qualifications of 
people who teach such abstract subjects as anthropology and other subjects in institutions 
of higher learning.’’ EquAL EMPLOYMENT OpporTUNITY ACT OF 1972, supra note 86, at 335 
(remarks of Senator Ervin). 

*s Yurko, supra note 89, at 497. The fact that professors are accorded due pro- 
cess safeguards within the employment decisionmaking system which at-will employ- 
ees rarely receive may also explain the courts’ reluctance to intervene. 

% The statistics suggest that discrimination is still present on college campuses. 
Although the hiring of women has increased since the 1972 amendment to Title VII, 
large disparities in pay and rank between men and women still exist. Cooper, Title VII 
in the Academy: Barriers to Equality for Faculty Women, 16 U.C. Davis L. REv. 975, 
998-1004 (1983). These disparities are not the result of women voluntarily leaving the 
job market. Id. Data on the number of graduate degrees earned by women and on 
women’s publication productivity suggest that the failure of women to advance is not the 
result of random application of merit principles. See Viadeck & Young, supra note 91, at 
60-61. 

*7 One commentator has aptly characterized the impact of judicial deference as 
follows: ‘‘Academic institutions are accorded judicial deference unless a plaintiff can 
prove discrimination, but few plaintiffs can prove discrimination because academic 
institution are accorded judicial deference.’’ Yurko, supra note 89, at 496. 
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neer-review materials from scrutiny, Title VII’s prohibition of employ- 
ment discrimination will be crippled in academic institutions. As the 
following discussion will illustrate, recognition of an academic freedom 
privilege would threaten the right to be free from impermissible dis- 
crimination. 


C. Do the Proposed Formulations Adequately Protect the Plaintiff's 
Interests? 


Courts and commentators recognize that a university’s interest in 
maintaining the confidentiality of its peer review system does not 
warrant recognition of an absolute privilege.** An absolute privilege 
could easily harm the very interest it was designed to protect: decisions 
made in private could violate the academic freedom rights of others.° 
In an employment discrimination suit, for instance, an absolute privi- 
lege could be used to shield evidence of overt discrimination from 
disappointed candidates. If confidential materials are never subject to 
discovery, a plaintiff could never discover direct evidence of discrim- 
ination in a peer review system, thus making it impossible to realize 
Title VII’s guarantee of non-discriminatory employment decisions. 

One principal flaw with the various formulations of a qualified 
privilege is that they do not explain how the qualified privilege avoids 
the harms of an absolute privilege. The two principal drawbacks of 
an absolute privilege—the possibility that it will be used to hide 
evidence of discrimination and the certainty that plaintiffs will be 
denied important evidence—are not solved by a qualified privilege. By 
complying with the requirements of the formulation of a qualified 
privilege, a university may be able to hide evidence of discrimination 
which appears in the confidential materials,’" thereby denying a plain- 
tiff the most important, most relevant evidence. 

When a court weighs the benefits of extending a privilege against 
the benefits of disclosure, the single most important factor is the 
relevance of the information which might be shielded from discovery.‘ 





98 See University of Notre Dame du Lac, 715 F.2d at 335, 337; Gray, 692 F.2d at 908; 
Note, supra note 71, at 1552; Comment, supra note 89, at 186 n.89. 

% See Gray, 692 F.2d at 909 (‘‘academic freedom is illusory when it does not protect 
faculty from censorious practices but rather serves as a veil for those who might act as 
censors’’); Dinnan, 661 F.2d at 430 (‘‘Ideas may be suppressed just as effectively by 
denying tenure as by prohibiting the teaching of certain courses.’’). 

100 Another significant flaw is that they do not indicate how ‘‘limited’’ disclosure 
avoids the dangers of complete disclosure. See infra note 124. 

101 See supra text accompanying notes 120-124, 130 (discussing how evidence may 
be concealed). 

2 Corngold, Title VII and Confidentiality in the University, 12 J.L. & Epuc. 587, 
602 (1983) (citing Silkwood v. Kerr-McGee Corp., 563 F.2d 433, 438 (10th Cir. 1977)). 
One commentator has developed the following example to illustrate the importance of 
relevance in light of a similar claim of confidentiality for the minutes of hospital staff 
meetings. Id. at 602-07 When a surgeon brings a suit over denial of hospital staff 
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An employment discrimination case revolves around whether the pee: 
review process was tainted by impermissible considerations. Therefore, 
evidence about what took place at confidential meetings (and evidence 
from confidential evaluations) is always relevant to the plaintiff’s case.’ 
Since the various formulations of a qualified privilege which have been 
proposed fail to take into account the relevance of confidential peer 
review materials to the plaintiff’s case, none of them adequately bal- 
ances the competing interests. 


1. Rule 26 Protective Orders—A Balancing Test? 


As discussed above, three circuits have considered whether protec- 
tive orders should issue to shield confidential peer review materials 
from disclosure. Each court balanced the college’s interest in confiden- 
tiality against the plaintiff's need for disclosure.“ The balance only 
tipped in favor of discovery when the college defended its decision on 
the basis of confidential materials. 

Rule 26(c) was not designed to protect confidential materials from 
discovery. Rule 26 permits a court to issue a protective order to protect 
a party ‘‘from annoyance, embarrassment, oppression, or undue burden 
or expense.’’* The purpose of this rule is to prevent bad faith or 
unreasonable requests for discovery.’ Rule 26(c) is stretched beyond 
its intended scope when it is used to resolve claims of privilege. The 
appropriate mechanism for resolving claims of privilege is Federal Rule 
of Evidence 501.” 





privileges, the decisionmaking process of the hospital committee is the focus of the 
case. On the other hand, when the plaintiff in a malpractice suit seeks to discover the 
minutes of a meeting at which the alleged malpractice was discussed, the malpractice, 
not the meeting, is thé focus of the case. In the first case, the confidential materials 
would deal directly with the events in question, and therefore, should be discoverable. 
In the second case, the confidential meeting is one step removed from the malpractice— 
the real event in question. Since the best evidence of the alleged malpractice is evidence 
of what actually happened, minutes of a confidential meeting, although helpful, are not 
crucial to the plaintiff’s case. Id. 

103 Td. at 602, 604. 

10¢ In Keyes, 552 F.2d at 581, the Fourth Circuit cited General Dynamics v. Selb 
Mfg., 481 F.2d 1204, 1212 (8th Cir. 1973), cert. denied, 414 U.S. 1162 (1974), for the 
proposition that Rule 26(c) orders should be issued only after balancing the university’s 
interest against the plaintiff’s need for the material. 

In General Dynamics, the Eighth Circuit did indicate that hardship to the plaintiff 
should be considered. 481 F.2d at 1212. But more importantly, the court noted that the 
moving party bears the burden of showing the necessity of issuing the protective order, 
a showing which ‘‘contemplates a particular and specific demonstration of fact.’’ 481 
F.2d at 12°. (citing C. Wricnt & A. MILLER, FEDERAL PRACTICE & PROCEDURES: CIVIL § 
2035, at 264-65). 

105 Fep. R. Civ. P. 26(c). 

106 See Note, supra note 71, at 1543. 

07 This discussion is not meant to imply that courts should not issue protective 
orders to protect privileged materials from discovery. When a party properly bases its 
claim of privilege on Rule 501, issuance of a protective order may be proper. A court 
must decide whether to issue a protective order when a privilege is claimed in the 
context of Rule 501 principles, not Rule 26(c) principles. 
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Even if Rule 26(c) could be used to resolve claims of privilege, the 
courts failed to apply the basic principles of discovery embodied in 
Rule 26(b) when they issued their orders. Rule 26(b) permits a party to 
discover any material which is relevant to the subject matter of the 
suit, unless the material is privileged.*® Discovery rules ‘‘are to be 
accorded a broad and liberal treatment.’’° Absent a valid claim of 
privilege, a court cannot deny a plaintiff access to information which is 
essential to vindicate a substantive right since by definition that infor- 
mation is relevant. The defendants in Keyes, Lynn and Jepsen did not 
claim that the peer review materials were privileged. The courts, there- 
fore, should not have issued protective orders unless the universities 
had demonstrated that the plaintiff was trying to discover irrelevant 
information. The balancing test which these courts applied may deny 
a plaintiff’s right to critical evidence. 

A quick review of the shifting burdens of proof in a Title VII case 
demonstrates how the balancing test deprives plaintiffs of crucial in- 
formation.'’? The plaintiff in a Title VII case bears the burden of 
establishing a prima facie case of discrimination.’ Faculty plaintiffs 
can meet this burden by demonstrating 1) that they belong to a protected 
class, 2) that they are qualified for the position, 3) that they were 
denied the position, and 4) that persons with similar qualifications 
achieved the same rank or position.*12 Once a plaintiff establishes a prima 


facie case, the burden shifts to the defendant to articulate a legitimate, 
nondiscriminatory reason for its decision.’1* Then, the plaintiff is given 
an opportunity to show that the defendant’s reason is pretextual, for 
example, that the offered reason was not the true reason for the em- 





108 Fep. R. Civ. P. 26(b). 

109 Hickman v. Taylor, 329 U.S. 496, 507 (1947). 

ue This analysis applies to disparate treatment claims under Title VII and to suits 
under 42 U.S.C. § 1981 since the same shifting burdens of proof are used. See Gray v. 
Board of Higher Educ., City of New York, 692 F.2d 901, 905 (1982). 

“1 McDonnell-Douglas Corp. v. Green, 411 U.S. 792, 802 (1973). 

12 Smith v. University of N.C., 632 F.2d 316, 340 (4th Cir. 1980). In a disparate 
impact case, the plaintiff presents statistics to show that a neutral employment policy 
has an adverse impact on members of a protected class. Albemarle Paper Co. v. Moody, 
422 U.S. 405 (1977). The defendant must demonstrate that the neutral policy is job- 
related. Id. at 425. The plaintiff may then prove that another policy would serve the 
employer’s interest without a discriminatory effect. Since disparate impact suits are rarely 
brought against universities, Cooper, supra note 96, at 1007, this paper will focus on 
disparate treatment cases. 

"3 Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248, 254 (1981). The 
defendant only has the burden of producing evidence that the plaintiff was rejected for 
a legitimate, nondiscriminatory reason. The defendant does not have to convince the 
court that its proffered reason was actually the motivation for its decision. The defendant 
can meet this burden merely by raising ‘‘a genuine issue of fact as to whether it 
discriminated against the plaintiff.’’ Id. at 254-55. See also Board of Trustees of Keene 
State College v. Sweeny, 439 U.S. 24 (1978) (defendant’s burden significantly less than 
proving absence of discriminatory motive), cert. denied, 444 U.S. 1045 (1980). 
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ployment decision.*** The plaintiff may prove pretext (1) directly by 
showing that the university was more likely motivated by a discrimi- 
natory reason or (2) indirectly by showing the university’s ‘‘reason’’ 
unworthy of credence.’** Once the defendant articulates a nondiscri- 
minatory reason for its decision, the plaintiff bears the burden of 
convincing the court that the defendant discriminated.*"* 

When a university is permitted to limit a plaintiff’s access to 
information by asserting that its decision was not based upon confi- 
dential evaluations,’”” the plaintiff is denied the right to decide how to 
litigate the case. A plaintiff may be unable to prove pretext if denied 
access to confidential materials which might show that the university 
was more likely motivated by a discriminatory reason.’ Since courts 
hesitate to interfere with university employment decisions,’*® denial of 
access to information necessary to prove pretext nearly destroy’s Title 
VII’s guarantees. 

A university may, either intentionally or unintentionally,’?° conceal 
evidence of discrimination in confidential peer review materials because 
of the way the peer review system operates. Consider the following 
hypothetical situation: A biology department of twenty people denies 





4 Burdine, 450 U.S. at 248; McDonnell-Douglas, 411 U.S. at 804. Hopkins v. Price 
Waterhouse, 618 F. Supp. 1109 (D.D.C. 1985), illustrates how pretext may be established. 
The defendant alleged that concerns about the plaintiff’s interpersonal skills were the 
reason plaintiff was not selected for partnership. The plaintiff attempted to prove pretext 
by showing: 

(1) that criticisms of her interpersonal skills were fabricated; 

(2) that even if her interpersonal skills were deficient, the defendant routinely 
admitted male candidates with interpersonal skill problems if they had 
strong qualifications in other areas, and would have admitted her if she had 
not been a woman; and 

(3) that criticism of her interpersonal skills was a product of sexual stereotyping 
by male partners, and that the firm’s partnership selection process improp- 
erly gave full weight to these discriminatory evaluations. 

Id. at 1113-14. 

us Burdine, 450 U.S. at 256; McDonnell-Douglas, 411 U.S. at 804-05. 

16 450 U.S. at 253 (ultimate burden remains with plaintiff at all times); Jepsen, 610 
F.2d at 1382 (‘‘ultimate burden of persuasion by preponderance of evidence rests on the 
plaintiff’’). 

"7 See Gray, 692 F.2d at 906 (‘‘the foregoing analysis seems to indicate that a 
college may defeat the demand for disclosure by disclaiming a defense that will require 
disclosure to rebut’’). 

18 When a university presents a defense which is not based on confidential mate- 
rials—poor student evaluations, for instance—the plaintiff may demonstrate pretext by 
showing that the evaluations were adequate. The balancing test, however, would deny 
access to deliberations which might reveal that the decision was really based on imper- 
missible considerations. If the plaintiff could not show that the evaluations were adequate, 
the confidential materials would be crucial to the case. 

ue For discussion of extreme judicial deference to university employment decisions, 
see supra text at notes 89-97. 


20 For discussion of unintentional concealment, see supra text accompanying note 
141. 
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a woman tenure. Within the last ten years, the department had considered 
ten people, including the plaintiff, for tenure. Two were women, eight 
were men. Six men and one woman received tenure. This department 
uses a very simple system for making tenure decisions. Every candidate 
who receives an acceptable rating in three of four categories is tenured. 
The four categories are (1) teaching ability, as reflected in student 
evaluations; (2) research and publication record, as evaluated by de- 
partmental and outside specialists; (3) service to the university, as 
evaluated by members of the university outside the department; and 
(4) contribution to the department, as evaluated by tenured members 
of the department. Only the student evaluations are not confidential. 
The university’s procedural guidelines do not reveal that community 
service and contribution to the department are separate categories. 
Candidates are only told that they will be judged on teaching, publi- 
cation and community service. The following table illustrates the votes 
on each tenure candidate: 


TABLE 


Contribution 
Candidate Candidate’s Research & Community to 


Letter** Sex Teaching Publication Service Department Tenured 





o + Yes 
7 Yes 
+ Yes 
- Yes 
Yes 
Yes 
No 
No 
Yes 
No 


—FE£4444-4< 


hy 


* 


< Plaintiff 
** Used solely for identification purposes 


If courts allow universities to dictate the course of discovery by 
disclaiming defenses which implicate confidential materials, universi- 
ties can easily camouflage evidence of discrimination. In the hypothet- 
ical biology department, each candidate who was denied tenure received 
an inadequate evaluation of teaching ability. If the university defends 
on the ground of poor teaching evaluations,’** the plaintiff will have 





121 In this case, poor teaching evaluations are a legitimate, nondiscriminatory reason 
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difficulty proving discrimination. Since all of the candidates denied 
tenure had poor teaching evaluations, the plaintiff cannot show that 
the university’s reason is pretextual without the evidence contained in 
confidential materials. In the hypothetical, the confidential materials 
may contain significant proof of pretext. G and H, who were also 
denied tenure, received inadequate scores for publication and com- 
munity service. The plaintiff’s rejection was partially based on an 
inadequate rating of her contribution to the department. If the evalua- 
tions completed by her departmental colleagues contained evidence of 
overt discrimination,’?? the university will have successfully shielded 
the evidence of discrimination from discovery by claiming poor teaching 
as the basis for its decision. E received tenure despite poor scores for 
research and publication, and community service. E was arguably less 
qualified than the plaintiff since one of the plaintiff’s negative scores 
was based upon biased evaluations. In addition, the department was 
willing to depart from its usual procedures in order to grant this male 
tenure.’?* In this case, the balancing test which courts have applied to 
requests for protective orders would allow the university to hide evi- 
dence of discrimination in confidential materials. 


2. The Gray Approach: A Detailed Statement May Foreclose 
Discovery 


In Gray, the Second Circuit held that the votes of individual 
members of a tenure review committee would be protected from dis- 
covery if the unsuccessful candidate received a meaningful explanation 
of the tenure committee’s decision. The court did not explain who was 
to determine whether the explanation a university gave to an unsuc- 





for the university’s decision. The university is not required to articulate the real reason 
for its decision. See supra note 113. It is the plaintiff’s responsibility to ferret out the 
real reason for the defendant’s decision. If a protective order is issued, however, the 
plaintiff will never be able to prove the real reason for the decision. 

122 Tf the evaluations contain evidence of subtle stereotyping, rather than of overt 
discrimination, plaintiffs will be equally unable to prove their case. The problem with 
subtle stereotyping is that the university may not recognize it and, therefore, may sincerely 
believe that its denial of tenure was nondiscriminatory. 

#23 Since real-world tenure decisions are much more complex than this hypothetical, 
plaintiffs have an even greater need to discover confidential materials. If the evaluations 
do not contain evidence of discrimination, the plaintiff will usually try to prove that less 
qualified persons were granted tenure. The plaintiff must have access to the evaluations 
of people who were granted tenure to be able to prove that other tenure recipients were 
less qualified. 

24 Even if Rule 26(c) could be properly applied to-protect confidential material, it is 
an ineffective method of guaranteeing a privilege. The purpose of a privilege is to 
encourage open and honest communications. To achieve this, the parties must know 
before they communicate that their discussions will remain confidential. Since the 
issuance of a protective order is left to the discretion of each trial judge, open commu- 
nications are not fostered by the possibility that a court may later issue a protective 
order. 
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cessful candidate was adequate. Since the purpose of the statement is 
to preserve the confidentiality of the peer review materials, presumably 
the plaintiff will not be allowed to compare the explanation with those 
materials. This leaves two options. Either the explanation will go 
unreviewed or the court will be required to compare the explanation 
with the peer review materials to assess its adequacy. Both options 
have serious drawbacks. 

If a plaintiff must accept the committee’s explanation without the 
assurance of an outside party that the statement is adequate, the uni- 
versity will be able to hide evidence of discrimination.’ A carefully 
written statement may mask any signs that discrimination impermissibly 
interfered with the judgment. If, on the other hand, the trial court 
assesses the adequacy of the explanation, the plaintiff will encounter 
another set of problems. Unlike the hypothesized case, real-life tenure 
decisions cannot be reduced to a set of mathematical factors.’2° Every 
step of the process depends upon the subjective evaluations of one’s 
peers. As one court recently noted: ‘‘[W]inning the esteem of one’s 
colleagues is just an essential part of securing tenure.’’!”” 

Given the subtle stereotyping which may exist in peer evalua- 
tions,’”* asking a judge to assess the adequacy of a university’s expla- 





728 When one corrt compared the summaries of confidential evaluations prepared 
by one university with the evaluations, the court discovered that the summaries excluded 
some information and comments favorable to the plaintiff and did not fully expose the 
thought processes of the evaluators from inside and outside the university. Paul v. 
Stanford, 39 Emp. Prac. Dec. (CCH) 4 41,374 (1986). 

126 775 F.2d at 116. 

227 Namenwirth v. Board of Regents of the Univ. of Wis. System, 769 F.2d 1235, 
1243 (7th Cir. 1985), cert. denied, 106 S. Ct. 807 (1986). A similar sentiment was 
expressed by the Second Circuit in Faro v. New York Univ., 502 F.2d 1229 (2d Cir. 
1974) (academic employment decisions ‘‘require a discriminating analysis of the quali- 
fications of each candidate for hiring or advancement, taking into consideration his or 
her education, experience, the specifications of the particular position open and, of great 
importance, the personality of the candidate.’’). 

28 Sociological research suggests that subjective evaluations of women and minori- 
ties in non-academic work settings do not accurately reflect their performance or potential. 
When women and minorities exist in small numbers in any given environment, white 
males’ perceptions of them are frequently colored by sexual and racial stereotypes. See 
generally A. KANTER, MEN AND WOMEN OF THE CORPORATION (1977); Rosen & Jerdee, 
Perceived Sex Differences in Managerial Relevant Characteristics, 4 SEx ROLES 837 (1978); 
Rosen & Jerdee, Influence of Sex Role Stereotypes on Personnel Decisions, 59 J. APPL. 
PsycH. 9 (1974); Schein, The Relationship Between Sex-Role Stereotypes and Requisite 
Management Characteristics, 57 J. APPL. PsycH. 95 (1973). 

There is no reason to believe that universities have escaped from this dynamic. 
Women and minorities continue to be under-represented in proportion to the number of 
degrees which they have earned. See Vladeck & Young, supra note 91, at 60. Since 
rapport with one’s colleagues is so important to tenure decisions, these unconscious 
stereotypes may have a significant impact on tenure decisions. Cf. Peters v. Middlebury 
College, 409 F. Supp. 857 (D. Vt. 1976) (reappointment denied on grounds that candi- 
date’s manner was too assertive and her teaching inadequate); Van De Vate v. Boling, 
12 Fair Empl. Prac. Cas. (BNA) 17 (E.D. Tenn. 1974) (employment application denied 
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nation appears dubious.’”? A judge normally does not have the same 
incentive as a plaintiff to comb the peer review materials for subtle 
evidence of discrimination. Evidence of stereotyping must generally be 
evaluated by experts.1%° In addition, a judge may not be able to perceive 
a link between comments in the evaluations and remarks made by 
evaluators outside the committee. An evaluation written by a person 
known to harbor racist or sexist attitudes may not contain evidence of 
stereotyping. If that person rigorously campaigned against the plaintiff’s 
candidacy, however, the whole process may be tainted. A plaintiff 
cannot assess the impact of a particular participant on the final decision 
from a written explanation of the decision. Nor can a judge know 
whether any participant harbors discriminatory attitudes. Relying on a 
judge to assess the adequacy of the university’s explanation, therefore, 
is not a reliable means of protecting the plaintiff’s interests. 


3. Protecting the Identity of Evaluators 


In EEOC v. University of Notre Dame du Lac, the Seventh Circuit 
recognized a qualified academic freedom privilege which permitted the 
University to remove the name, address, institutional affiliation, and 
any other identifying features of the reporting scholars from evaluations 
of the complainant and his peers.**1 The EEOC could not discover the 





on ground that male evaluator did not like her personality). 

At least one court has recognized that if unconscious stereotyping influences em- 
ployment decisions, Title VII has been violated if the employer was aware of the 
stereotyping and did not attempt to counteract it. In Hopkins v. Price-Waterhouse, 618 
F. Supp. 1109 (D.D.C. 1985), the plaintiff challenged the decision to deny her a 
partnership position. Price-Waterhouse’s partnership evaluation process resembles the 
peer review process used by many universities. Candidates are evaluated by all of the 
firm’s partners through numerical rankings in 48 catagories and written comments. An 
admission committee reviews each file, visits the candidate’s local office to interview 
partners, and sends its summary of the evaluations and its recommendation to the policy 
board. Id. at 1111-12. All of the partners that evaluated the plaintiff were male. The 
policy board gave great weight to several negative comments from partners who had 
little contact with the plaintiff. Comments on the evaluations of the plaintiff and other 
female candidates revealed that the process was tainted by sexual stereotyping. ‘‘Candi- 
dates were viewed favorably if partners believed they maintained their femininity while 
becoming effective professional managers.”’ Id. at 1117. The court found that the firm 
violated Title VII because it was aware that the evaluations may have been influenced 
by a sexist bias, but never took steps to discourage the bias or to exclude biased 
evaluations from the decisionmaking process. Id. 

2° Constrained by the precedent in Zaustinsky, the court in Paul required the 
parties to select a special master with substantial experience in academic matters to 
prepare full summaries of the materials in plaintiff’s tenure file. 39 Empl. Prac. Dec., at 
4 41,375. The court ordered the university to pay the costs of the special master. Id. 

130 In Hopkins, the plaintiff had an expert in stereotyping examine the evaluations. 
618 F. Supp. at 1117. 

11 The Seventh Circuit required the court to review the redactions to determine 
whether they were reasonably necessary to protect the identities of the evaluators. 
University of Notre Dame du Lac, 715 F.2d at 338. 
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undisclosed information without making a substantial showing of ‘‘par- 
ticularized need’’ for the relevant information.’*? ‘‘Any particularized 
showing in this regard would have to be supported by specific material 
contained in the redacted peer review files or probative evidence ob- 
tained through other investigatory means such as ... thorough and 
exhaustive discovery.’’133 The court explained that the EEOC could dem- 
onstrate ‘‘particularized need’’ more readily if the university’s defense 
was based on the peer evaluations. In such a case, if ‘‘the EEOC [was] 
able to make a particularized showing that an evaluation was not 
supported by legitimate nondiscriminatory reasons or that an evaluator 
[was] likely to have displayed racial animus against [complainant] . . . 
disclosure of the particular evaluator’s identity may be warranted.’’'™ 

The Seventh Circuit particularized need burden places a significant 
burden on some plaintiffs.**° The Seventh Circuit would permit discov- 
ery of an evaluator’s identity if the plaintiff showed that an evaluator 
was likely to have displayed a racial animus. Clearly, plaintiffs cannot 
show that a particular evaluator was likely to have displayed a sexist 
or racial animus if the plaintiff is not permitted to know who completed 
the evaluations. 


4. The AAUP’s Proposed Privilege 


The AAUP urges courts to refrain from compelling discovery of 
the motivations and actions of individual evaluators until the plaintiff 


has raised a ‘‘sufficient inference that some impermissible consideration 
was likely to have’’ interfered with the decision.“%* The AAUP lists 
seven factors which the court may consider in determining whether the 
complainant has raised a sufficient inference of discrimination.'*’ The 





Id. 

Id. at 339. 

Id. 

If the redacted evaluations reflect sexual stereotyping or irregular decision- 
making procedures, the plaintiff should be able to prove her case without knowing the 
identity of her evaluators. The plaintiff should also be able to determine whether less 
qualified men were given tenure without discovering the identities of the evaluators. 

136 Preliminary Statement, supra note 5, at 27. The AAUP stresses that faculty 
members have the right to decisions on the renewal of their appointments free of 
impermissible considerations. In the event of an adverse decision on renewal, the AAUP 
urges universities to advise the faculty member of the reasons which contributed to that 
decision, to give the faculty member an opportunity to request reconsideration by the 
decisionmaking body, and to have a standing hearing committee available to investigate 
any complaint that an impermissible consideration played a role in the decision. Id. 

137 The factors are: 

(1) the adequacy of the decisionmaking procedures; 

(2) the adequacy of the reasons offered in defense of the decision; 

(3) the adequacy of the institution’s internal review procedures; 

(4) statistical evidence that might give rise to an inference of discrimination; 

(5) factual assertions that indicate bias or prejudices on the part of the partici- 

; pants; 

(6) the availability of information from other sources; and 

(7) the importance of the information sought to the issues presented. 
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main difficulty with the AAUP’s approach is that it requires a plaintiff 
to prove a prima facie case before trial in order to gain access to 
important information.*** 

In a Title VII case, a prima facie showing of discrimination may 
be established by proving (1) that the plaintiff is a member of a protected 
class, (2) that plaintiff was qualified for the position, (3) that plaintiff 
was denied the position, and (4) that other people with similar quali- 
fications achieved the same rank or position.**® The plaintiff must make 
a prima facie showing to avoid dismissal of the complaint. One purpose 
of the prima facie showing is to eliminate the most obvious reasons for 
rejection,’*° for example, a lack of qualifications. 

All of the factors the AAUP urges a court to examine go beyond 
the evidence necessary to establish a prima facie case. For instance, 
statistical evidence of a general pattern of exclusion of women or 
minorities is frequently used to show that the university’s decision 
conformed to a general pattern and, therefore, that the university’s 
‘“‘reason’’ for its decision is probably a pretext.’*1 Evidence that the 
evaluators were personally biased can also be used to demonstrate the 
pretext of the university’s defense. Demonstrating that the reasons the 
university gave for its adverse decision are inadequate or inaccurate is 
exactly what proof of pretext is all about. In a Title VII case, the 
defendant must articulate a legitimate reason for its adverse decision 
after the plaintiff establishes a prima facie case. The purpose of placing 
the burden on the defendant ‘‘is to frame the factual issue with sufficient 
clarity so that the plaintiff will have a full and fair opportunity to prove 
pretext.’’*#2 The AAUP proposal requires a plaintiff to prove more than 
a prima facie case before the university is required to articulate its 
defense. The proposal also requires the plaintiff to produce evidence 
of pretext as a threshold for discovery. The whole purpose of discovery 
is to allow plaintiffs to prove that the university’s defense is a pretext. 

The other factors which the AAUP urges courts to consider may 
weigh in a university’s favor during a pretrial hearing, but are not 
sufficient to insulate the university from a finding of discrimination. 
Although evidence that the decisionmaking and review procedures were 
adequate suggests nothing was amiss, completely adequate procedures 
do not preclude the possibility of a decision based on impermissible 
factors. Since such procedures are insufficient to prove that university 
did not discriminate, they should not be used to deny a plaintiffs access 
to probative information. 





38 Smith v. University of N.C., 632 F.2d 316 (4th Cir. 1980). 

139 Td. at 316. 

40 Furnco Construction Co. v. Waters, 438 U.S. 547, 577 (1978) (prima facie case 
“‘raises an inference of discrimination only because we presume these acts, if otherwise 
unexplained, are more likely than not based on the consideration of impermissible 
factors’’). 

1 See McDonnell-Douglas Corp. v. Green, 411 U.S. 792 (1973). 

12 Burdine, 450 U.S. at 257-58. 
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Since the AAUP fears that the discovery process gives plaintiffs 
the ability to invade the confidentiality of the peer review system merely 
by filing a complaint, its proposal urges courts to protect universities 
from intrusions by people without well-grounded complaints. Because 
Rule 11 of the Federal Rules of Civil Procedure seem to provide a 
mechanism to protect universities against frivolous lawsuits, no reason 
to impose the additional burden advocated by the AAUP is apparent. 

In 1983, Rule 11 was amended to require every r'2ading, motion 
and other paper to be signed by at least one attorney of record when 
the party is represented by counsel.‘** The attorney’s signature certifies 
‘‘that to the best of his knowledge, information and belief formed after 
reasonable inquiry’ the pleading ‘‘is well grounded in fact and is 
warranted by existing law or by good faith argument for the extension, 
modification, or reversal of existing law and it is not interposed for 
any improper purpose, such as to harass .. . .’’** Rule 11 imposes an 
affirmative duty on the lawyer filing a complaint to investigate the facts 
and the law.*** If the Rule is violated, sanctions are mandatory. 

Since the 1983 amendment, Rule 11 has been invoked more fre- 
quently than its predecessor. Between Rule 11’s adoption on August 1, 
1983 and August 1, 1985, 233 reported district court cases considered 
Rule 11 sanctions.*** In one-third of these cases, sanctions were sought 
in conjunction with motions to dismiss for failure to state a claim. 
Even though civil rights cases accounted for only 7.6% of the civil 
filings during this period, 22.3% of the Rule 11 cases involved civil 
rights claim.'*” Aggressive use of this rule could provide universities 
with protection against frivolous claims without denying plaintiff’s 
legitimate requests for access to relevant information. 


D. Evaluating the University’s Interest in Confidentiality 


When deciding whether to recognize a new privilege, a court must 
consider ‘‘the importance of the relationship or policies to be furthered 
by the privilege, and the likelihood that recognition of the privilege 
will in fact protect the relationship.’’'** The first step in this process 
is to identify exactly what interest an academic freedom privilege is 
designed to protect. 

Universities seek an academic freedom privilege to protect their 
institutional autonomy.*** Protection of institutional autonomy furthers 
two goals. First, universities protect the academic freedom of individual 





13: Pep: RK. Civ. P. 12. 

144 Id. 

48 Nelkin, Sanctions Under Amended Federal Rule 11—Some ‘‘Chilling’’ Problems 
in the Struggle Between Compensation and Punishment, 74 Geo. L. J. 1313, 1319 (1986). 

46 Td. at 1313, 1327. 

147 Id. 

4° University of Notre Dame du Lac, 715 F.2d at 335 (citations omitted). 

149 See supra text accompanying notes 77-82. 
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professors.'*° By resisting state interference in the university’s intellec- 
tual life, courts create an environment in which professors can teach 
and think freely. Second, universities foster ‘‘society’s interests in the 
development and unbridled dissemination of ideas—activity at the core 
of first amendment freedoms.’’**! The Supreme Court has recognized 
that academic freedom ‘‘is of transcendent value to all of us and not 
merely to the teachers concerned.’’**? The court has also recognized 
that ‘‘free universities’? are necessary to a ‘‘free society’’ and that 
governmental intervention in the intellectual life of a university is 
antithetical to academic freedom.*** But the Court has never ruled that 
universities are entirely immune from governmental investigations: ‘‘An 
educational institution is not a constitutional sanctuary from inquiry 
into matters that may be otherwise within the constitutional legislative 
domain merely for the reason that the inquiry is made of someone 
within its walls.’’*™* 

One component of institutional autonomy is the right to determine 
who shall teach.’*> Three theories have been advanced to explain why 
a privilege is necessary to protect the university’s right to select its 
faculty. First, a privilege prevents governmental intrusions into the life 
of a community.’** Second, a privilege maintains the confidentiality, 
and therefore the integrity, of the peer review system, thus ensuring 
that academic excellence is maintained.’ Finally, a privilege minimizes 
the disruption of otherwise harmonious faculty relations.‘** Each of 
these theories requires careful analysis. 

The assertion that an academic freedom privilege will limit gov- 
ernmental intrusions into faculty employment decisions cannot weigh 
very heavily in the balance. Justice Frankfurter described the right to 
decide on academic grounds who may teach as one of a university’s 
four essential freedoms.** As the AAUP recognizes, however, this is 
only a right to decide on academic grounds who may teach.’® An 





10 See Note, supra note 71, at 1550 (‘‘if the state impinges on institutional au- 
tonomy by determining that no Marxist may teach a political science course at a state 
university, the individual faculty members’ freedom of speech in the classroom is 
ultimately what is threatened’); see also Preliminary Statement, supra note 5, at 27 
(individual professors will not be free to exercise their academic freedom if the academy 
as a whole is not afforded the proper measure of self-governance). 

Id. 

Keyishian, 385 U.S. at 603. 

Sweezy, 354 U.S. at 262 (Frankfurter, J., concurring). 

Barenblatt v. United States, 360 U.S. 109, 112 (1959). 

See supra text at note 78. 

See Gray, 692 F.2d at 907; Preliminary Statement, supra note 5, at 27. 

See University of Notre Dame du Lac, 715 F.2d at 336; Gray, 692 F.2d at 907; 
Keyes, 552 F.2d at 581; Preliminary Statement, supra note 5, at 27. 

8 See University of Notre Dame du Lac, 715 F.2d at 335; Gray, 692 F.2d at 907; 
Note, supra note 71, at 1538, 1552. 

189 Sweezy, 354 U.S. at 262. 

16° Report of Committee A, supra note 5, at 184. 
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employment decision made on a constitutionally or statutorily imper- 
missible ground, such as a candidates’s race or sex, is not entitled to 
any constitutional protection.’™ 

The only way to determine whether a university’s decision was 
made on academic grounds, and is thus entitled to protection, is to 
examine the materials used to make the decision.** Use of a privilege 
to shield these materials from court review would grant a university 
more than the freedom to decide who may teach on academic grounds; 
it would grant a university the freedom to make employmer™ decision 
on any grounds, including a ground such as politica! sr religious 
affiliation. 

If the assertion that a privilege would prevent intrusions into the 
life of an academic community is linked to the protection a privilege 
would afford the peer review process, the argument for a privilege is 
more compelling. Arguably, the peer review system allows each uni- 
versity to strive towards academic excellence. By employing the best 
decisionmaking procedures, a university can select a faculty of high 
quality. Proponents of a privilege argue that confidentiality is necessary 
to encourage ‘‘candid, critical, objective and thorough’’ evaluations.’™ 
Unlimited discovery, they argue, will result in less candid evalua- 
tions.‘ Once decisionmakers perceive that the evaluations are less 
candid, reliance on written evaluations will decrease. Instead, deci- 
sionmakers will resort to a system of undocumented oral evaluations 
resulting in an overall decline in both procedural fairness and accuracy. 

Although courts have not treated it as such,’® the necessity of 
confidentiality to the peer review system is really a factual question. 
Universities argue that the confidentiality of the peer review system is 
a tradition dating back to a decree issued in Paris in 1231.1 Tradition, 
however, does not always justify perpetuation. Rather than appealing to 
tradition, universities should try to answer the following questions: How 
many suits must be filed to undermin * an evaluator’s expectation of con- 
fidentiality? Will evaluators really be less candid if their remarks are not 
confidential? Is confidentiality really essential to good evaluations? Why 
do decisionmakers in an academic environment need the promise of con- 
fidentiality to ensure honesty when decisionmakers in business settings 





161 See Comment, supra note 85, at 204-05, Hishon, 467 U.S. at 78; Gray, 692 F.2d 
909; Dinnan, 661 F.2d at 431; Report of Committee A, supra note 5, at 184. 

162 See Comment, supra note 89, at 205. 

163 University of Notre Dame du Lac, 715 F.2d at 336. An unarticulated premise of 
this argument is that evaluators do not want their comments exposed to the scrutiny of 
the entire university committee. 

10 Id. 

165 See supra notes 23, 34, 42. 

166 Brief of 66 Colleges and Universities as Amici Curiae in Support of Petition at 
5-6; E.E.O.C. v. Franklin & Marshall, 775 F.2d 110 (3d Cir. 1985), cert. denied, 106 S. 
Ct. 2288 (1986). 
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act without such a guarantee?®’ If the answers to these questions reveal 
that confidentiality is an important element of a vigorous academic system, 
courts may be justified in granting a privilege. 

The final factor which needs to be considered in evaluating the 
importance of the interests which would be advanced by recognizing 
a privilege is the potential disruption in faculty relations caused by 
discovery of confidential evaluations. Discovery may promote two sorts 
of tension. First, relations between the evaluators and the disappointed 
candidate may be strained further. Second, relations between the eval- 
uator and other professors who are friends of the disappointed candidate 
may be strained. Anecdotal accounts of professors who have filed Title 
VII suits suggest that the mere filing of such a suit may disrupt the 
harmony within the university community.’*® 

In addition to evaluating the importance of confidentiality to the peer 
review process, courts need to consider whether a privilege will protect 
this interest. Since all of the judicially recognized formulations of the 
academic freedom privilege only recognize a qualified privilege, peer 
review materials are only protected some of the time. When the right con- 
ditions are met, plaintiffs will be permitted to discover confidential evalua- 
tions. Since a primary purpose of an academic freedom privilege is to 
encourage candid evaluations by ensuring confidentiality, the goal is not 
advanced by a privilege which only guarantees confidentiality when cer- 
tain conditions are met. Although candor might not deteriorate as quickly 
with a qualified privilege as it would if there were no privilege, some 
deterioration will occur. Thus, a qualified privilege does not adequately 
protect one of the universities’ major concerns. 

One way to promote candor and to minimize the disruption of 
faculty relations without denying the plaintiff important evidence would 
be to encourage courts to issue protective orders which limit access to 
the confidential materials to people directly involved in the case.*® For 
instance, access might be limited to the parties, their experts and 
attorneys. Confidential documents could be used during a deposition 
only if the witness wrote the document, is otherwise familiar with it, 





187 The dissent in Franklin & Marshall argues that a ‘‘discovery expedition into the 
records of commerce and industry implicate only money and time; they do not implicate 
confidential evaluations of professional performance uttered by intimate peers with the 
expectati~n of privacy.”” 775 F.2d at 176. This observation does not accurately reflect 
reality. In professions such as law, accounting and medicine, advancement and priv- 
ileges are based on confidential evaluations made by one’s peers. In all of these profes- 
sions, evaluators must do their job without the guarantee of confidentiality if an employment 
decision is challenged in court. 

168 ROCKING THE BOAT: ACADEMIC WOMEN AND ACADEMIC PRocEsSsES (Desole & Hoffman 
eds. 1981). 

16° See Jepsen, 610 F.2d at 1384, 1385 (recognizing the efficacy of protective orders). 
A protective order which is used to limit the access of nonparties does not implicate the 
same concerns as a protective order issued to deny a party access to evidence. A protective 
order which limits the access of nonparties does not interfere with the development of 
a party’s case. 
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or would have had independent access to it under university regula- 
tions. Relevant portions of depositions could be sealed.’ The court 
could require any plaintiff wanting to introduce confidential documents 
at trial to file a motion in limine. By the time such a motion is filed, 
a plaintiff should have sufficient information to allow the court to 
decide whether the confidential materials should be made public during 
trial. 

By limiting access to confidential materials, a protective order can 
shield evaluations from general scrutiny until the plaintiff has enough 
evidence of discrimination to go to trial. Although it will not entirely 
silence the concern that a plaintiff can get access to confidential 
materials merely by alleging discrimination, limiting dissemination of 
the confidential materials should reassure evaluators that the evalua- 
tions will not unnecessarily be exposed to public scrutiny. In light of 
the goals of Title VII, the peer review process cannot be completely 
shielded from judicial scrutiny. Protective orders, however, can limit 
public scrutiny to those cases in which the plaintiff has discovered 
evidence of discrimination. 


CONCLUSION 


Courts which have recognized an academic freedom privilege or 
have granted protective orders to shield confidential peer review ma- 
terials from discovery have weakened plaintiffs’ ability to challenge 
adverse personnel decisions by limiting their access to tangible evidence 
of discrimination. When a faculty plaintiff challenges an employment 
decision, evidence of what happened during the peer review process 
is relevant to the plaintiff's case. Because of their sensitivity to th 
universities’ concerns, some courts have failed to recognize the rele- 
vance of these confidential materials. Rather than denying plaintiffs 
access to these important materials, courts should issue protective 
orders which limit the access of nonparties to confidential materials. 





170 30 Fair Empl. Prac. Cases (BNA) at § 1535 n.2. 

















CASE COMMENT: Harvard Law School Forum v. Schultz: WHEN EXCLU- 
SION OF ALIENS UNDER THE IMMIGRATION AND NATURALIZATION ACT CON- 
FLICTS WITH FIRST AMENDMENT RIGHTS OF UNITED STATES CITIZENS 


INTRODUCTION 


The State Department has a duty to provide a ‘‘facially legitimate and 
bona fide reason’’ when its denial of an excludable alien’s travel request 
conflicts with first amendment rights of United States citizens. This 
standard was developed by the United States Supreme Court in Klein- 
dienst v. Mandel.' Several courts have followed it in subsequent cases 
including the case we examine, Harvard Law School Forum v. Shultz.? 
In Harvard Law School Forum v. Shultz and the other cases discussed 
below, academics invited controversial international figures to speak. 
These speakers could be excluded from the United States under the 
Immigration and Naturalization Act.? The courts in these cases evalu- 
ated the government’s decisions to exclude these aliens, decisions 
challenged by United States citizens asserting first amendment rights. 

Part I of this comment outlines the facts and holding of Harvard 
Law School Forum. Part II discusses Kleindienst v. Mandel, the initial 
case in the area of waivers for excludable aliens, and sets forth the 


standard by which the Secretary of State’s decision will be evaluated. 
Part III traces the evolution of the Mandel standard through Allende v. 
Shultz* and Abourezk v. Reagan.° Lastly, part IV compares the original 
Mandel test with the Harvard Law School Forum holding. 


I. Harvard Law School Forum v. Schultz 


In August 1985, the Harvard Law School Forum invited Zuhdi 
Labib Terzi, the highest ranking officer of the Palestine Liberation 
Organization (P.L.O.) in the United States, to debate® with Harvard Law 
Professor Alan Dershowitz, a well-known pro-Israeli activist. As a 
member of the P.L.O., Terzi is an excludable alien under the Immigra- 
tion and Naturalization Act.” The Attorney General, however, has the 





1 408 U.S. 753 (1972). 

2 633 F. Supp. 525 (D. Mass. 1986). 

’ Immigration and Naturalization Act, 8 U.S.C. § 1182 (1952). 

* 605 F. Supp. 1220 (D. Mass. 1985). 

> 785 F.2d 1043 (D.C. Cir. 1986), cert. granted, 55 U.S.L.W. 3424 (1986). 

® The debate considered ‘‘Prospects of Peace in the Middle East.’’ Harvard Law 

School Forum, 633 F. Supp. at 526. 

7 Immigration and Naturalization Act, § 212(a): 
§ 1182(a) Except as otherwise provided in this Act, the following classes of 
aliens shall be ineligible to receive visas and shall be excluded from admission 
into the United States: 
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discretion to allow an excludable alien into the country temporarily. 
These waivers are subject to such conditions as the Attorney General 
may set.® 

Following his invitation Terzi submitted a standard travel author- 
ization form to the State Department. The State Department denied 
Terzi’s request® and plaintiffs'® sucessfully brought suit to enjoin Sec- 
retary of State George Shultz from refusing to grant Terzi a waiver to 
travel to Massachusetts. The plaintiffs claimed that the refusal violated 
their first amendment right to hear the debate. The Secretary of State 
challenged the injunction on two grounds: that the action raised a 
nonjusticiable political question, and that the Attorney General’s deci- 
sion is discretionary and thus not subject to review." 

This challenge forms the central issue of our inquiry: when the 
executive exercises its discretion to exclude a politically controversial 





(28) Aliens who are, or at any time have been, members of the following 
classes: 


(D) Aliens not within any of the other provisions of this paragraph who 
advocate the economic, international, and governmental doctrines of 
world communism or the establishment in the United States of totalitarian 
dictatorship. . . 


(F) Aliens who advocate or teach or who are members of or affiliated 
with any organization that advocates or teaches (i) the overthrow of the 
Government of the United States or of all forms of law; or (ii) the duty, 
necessity, or propriety of the unlawful assaulting or killing of any officer 
or office... . . of the government, because of his or their official character; 
or (iii) the unlawful damage, injury, or destruction of property; or (iv) 
sabotage; .. . 
(G) Aliens who write or publish . . . 
(v) the economic, international, and governmental doctrines of world 
communism. . . 

8 U.S.C. § 1182 (1982). 

® Under the ‘‘UN Headquarters Agreement’’ the United States as the host country 
to the United Nations agreed not to impede the transit to and from the UN Headquarters 
of members of the Observer Missions to the UN. Because of the agreement, the Attorney 
General granted a waiver allowing P.L.O. Observer Mission personnel, like Terzi, access 
to the UN Headquarters even though such individuals are excludable under immigration 
law. This waiver allowed free movement within a twenty-five mile radius from the center 
of New York City. In order to travel beyond the twenty-five mile limit, individuals under 
the agreement must receive prior approval from the State Department for travel for non- 
UN related activities. Harvard Law School Forum, 633 F. Supp. at 526, 527. 

® Although previously Terzi had been permitted to travel beyond the twenty-five 
mile radius for personal business and family vacations, the State Department had routinely 
denied all of Terzi’s requests for speaking engagements. Id. at 527. 

10 The Harvard Law School Forum, Professor Alan Dershowitz, and Brad Roth, a 
Harvard law student. Id. at 526. 

« The plaintiffs brought their motion for a preliminary injunction to enjoin the 
Secretary from prohibiting Terzi from participating in the debate by conditioning his 
waiver of excludability under 8 U.S.C. § 1182(d). The Secretary entered a motion for 
either dismissal or summary judgment. Id. at 528. 
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alien (or prescribes conditions for excludable aliens whose exclusion is 
waived) on the basis of a facially legitimate and bona fide reason,” 
should the court balance this justification against the first amendment 
interests of those who seek personal communication with the excludable 
alien? 

The district court first concluded that the case was judicially 
reviewable. Next, the court noted that the ‘‘limited review’’ established 
in Mandel would be the appropriate standard of judicial review." 
Weighing the facts of Harvard Law School Forum against the Mandel 
standard, the court found the Secretary’s reason facially invalid because 
it ‘‘related to the suppression of protected political discussion.’’14 Thus, 
the court granted the injunction and allowed Terzi to speak at Harvard. 


Il. THE Kleindienst v. Mandel STANDARD 


The test applied in Harvard Law School Forum originated in the 
1972 United States Supreme Court decision, Kleindienst v. Mandel. 
In Mandel, the first case addressing the conflict between the first 
amendment and immigration law, the plaintiffs questioned the Attorney 
General’s refusal to permit an excludable alien*® to participate in a 
university-sponsored program.’’ The plaintiffs alleged, and the district 


court agreed, that the statute violated their first amendment right to 
hear and meet Mandel in person.1® 





See infra note 24 and accompanying text. 

Id. 

Harvard Law School Forum, 633 F. Supp. at 531. 

408 U.S. 753 (1972). 

See supra note 7. 

Ernest Mandel was a Belgian journalist and Marxist theoretician invited to partic- 
ipate in a conference on Technology and the Third World at Stanford University. He 
denied being a Communist Party member, but as an admitted Marxist he was an 
excludable alien under the Immigration and Naturalization Act § 212(a)(28)(D), (G). See 
supra note 7. He applied to the American consul for a nonimmigrant visa that would 
cover the proposed six-day period. News of his intended visit spurred additional speaking 
invitations. The Department of State refused both his initial application and the subse- 
quent application which he submitted following the receipt of the additional invitations. 
The denial stated that on previous visits Mandel failed to follow his itinerary. The 
Department noted the possibility that he was not aware of the restrictions involved with 
the waiver and agreed to reconsider the case. Upon reconsideration the State Department 
recommended to the Attorney General that Mandel be allowed the nonimmigrant visa. 
The Immigration and Naturalization Service, for the Attorney General, refused the waiver. 
408 U.S. at 753, 756-59. 

18 The district court stated that ‘‘although Mandel had no personal right to enter 
the United States, citizens of this country have a first amendment right to have him 
enter and to defend his views.’’ That court also found the statute invalid because it 
might be used by defendants to find Mandel ineligible for admission. 

This fear of the Court is not without support. President Truman articulated his fears 
regarding this statute when he vetoed it June 25, 1952: 

Heretofore, for the most part, deportation and exclusion have rested upon 
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The Supreme Court acknowledged its previous decisions concerning 
the first amendment right to receive information and ideas,*® and stated 
that the purpose of the first amendment was to ‘‘preserve an uninhibited 
marketplace of ideas.’’?° The Court also recognized the right as nowhere 
more vital than in our schools and universities.2* The Court, however, 
discounted the first amendment issue,”? fearing that subsequent courts 
would weigh the size of the audience interested in the speaker against 
the interest of the government in refusing to grant the waiver.” The 
Court found that this power belonged solely to the State Department 
and the Attorney General: 


When the Executive exercises this power negatively on the basis 
of a facially legitimate and bona fide reason, the courts will neither 
look behind the exercise of the discretion, nor test it by balancing 
its justification against the First Amendment interests of those 
who seek personal communication with the applicant. 


Thus, the Mandel Court created the ‘‘facially legitimate’’ standard to 
evaluate decisions by the executive regarding excludable aliens. 
Il. DEVELOPMENTS SINCE Mandel 


In Allende v. Shultz?® and Abourezk v. Reagan,”* the first post- 
Mandel cases which involved first amendment and alien exclusion 


issues, the government focused their attempt to exclude the aliens under 
subsection twenty-seven of the Act,?”? rather than under subsection 





findings of fact made upon evidence. Under this bill, they would rest in many 
instances upon the “‘opinion’’ or ‘‘satisfaction’’ of immigration or consular 
employees. The change from objective findings to subjective feelings is not com- 
patible with our system of justice. The result would be to restrict or eliminate 
judicial review of unlawful administrative action. 

President’s Veto Message to Congress, 1952 U.S. Cope Conc. & ADMIN. NEws 925. 

19 408 U.S. at 762. 

20 Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 (1969). ‘‘It is the purpose 
of the First Amendment to preserve an uninhibited market place of ideas in which truth 
will ultimately prevail, ... It is the right of the public to receive suitable access to 
social, political, aesthetic, moral and other ideas and experiences which are crucial here.’’ 
Id. 

21 Mandel, 408 U.S. at 763. 

22 ‘Appellees’ First Amendment argument would prove too much. In almost every 
instance of an alien excludable under § 212(a)(28), there are probably those who would 
wish to meet and speak with him.’’ Id. at 763. 

3 “Ii deed, it is for precisely this reason that the waiver decision has, properly, 
been placed in the hands of the Executive.”’ Id. at 769. 

24 Id. at 770. 

2s 605 F. Supp. 1220 (D. Mass. 1985). 

26 785 F.2d 1043 (D.C. Cir. 1986). 

27 Subsequent to Mandel, Congress limited the Secretary of State’s discretion under 
subsection twenty-eight through the McGovern Amendment, 22 U.S.C. § 2691 (1982). 


The amendment permits the Secretary to decline recommendation of a waiver only for 
national security reasons. 
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twenty-eight.2® No waiver process exists after exclusion under subsec- 
tion twenty-seven. Therefore, Allende and Abourezk focused on the 
scope of the Secretary of State’s authority under this subsection. 

In Allende, the federal government attempted”? to exclude Hortensia 
Allende*® under both subsection twenty-eight and twenty-seven, but 
centered its argument on subsection twenty-seven.*' The court held that 
Mrs. Allende’s participation in two communist-affiliated groups*? was 
not a “‘facially legitimate and bona fide’ reason under subsection 
twenty-seven. Because subsection twenty-eight encompassed exclusion 
based on membership in a communist affiliated group, this same reason 
could not be offered under subsection twenty-seven.** Adoption of the 
government’s interpretation of subsection twenty-seven would nullify 
subsection twenty-eight.** The court also held that the possibility that 
Mrs. Allende’s admission might prejudice the foreign affairs of the 
United States was not a ‘“‘facially legitimate and bona fide’’ reason 
because this argument was conclusory; the government lacked sufficient 
facts to support this assertion.** Thus the Allende court interpreted 
Mandel as requiring the government to demonstrate a ‘‘facially legiti- 
mate and bona fide’’ justification for excluding an alien.* 





8 The section excludes ‘‘[Ajliens who the consular officer or the Attorney General 
knows or has reason to believe seek to enter the United States solely, principally, or 
incidentally to engage in activities which would be prejudicial to the public interest, or 
endanger the welfare, safety, or security of the United States... .’’ 8 U.S.C. § 1182(a)(27) 
(1982). 

2° The government moved to dismiss the case contending that the plaintiffs lacked 
standing and that the court lacked jurisdiction. In the alternative they moved for summary 
judgment stating that the plaintiffs failed to state a claim upon which relief could be 
granted. Allende, 605 F. Supp. at 1222. 

%° Hortensia Allende was the widow of former Chilean President Salvadore Allende. 
While Mrs. Allende was named as a plaintiff, her role was symbolic. The plaintiffs who 
claimed that their first amendment rights were violated were American scholars, politi- 
cians and religious leaders who had invited her to speak in the United States. Id. 

31 The court noted that ‘‘had the Government excluded Mrs. Allende on the basis 
of subsection 28 rather than subsection 27, the legitimacy of the reasons presented in the 
unclassified affidavits and set forth above would be dubious at best.’’ 605 F. Supp. at 1225 
n.2. After determining standing and jurisdiction, the court denied the government’s motion 
for summary judgment. The court had jurisdiction in spite of the fact that alien exclusion 
was entrusted to the executive power of the Secretary of State. The court found that this 
executive power was not absolute and that it could exercise narrow review, particularly 
in first amendment cases involving fundamental rights. Id. at 1223. 

%2 Mrs. Allende is a member of the World Peace Council and the Womens’ Inter- 
national Democratic Federation. Id. at 1222. 

** Among the classes of aliens to which subsection 27 does not apply are those 
which fall squarely within the ambit of one of the other thirty-two statutory categories 
of ineligibility listed in § 212(a) of the Act. If Congress had intended subsection 27 to 
encompass the substance of categories other than 27, it presumably would not have 
included those other categories. Id. at 1224. 

Id. 

°° The government’s argument may have been substantially weakened by the court’s 
refusal to examine in camera classified documents. Id. at 1225, 1226. 

36 Td. 
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In Abourezk v. Reagan, however, the Circuit Court of Appeals for 
the District of Columbia found the government’s exclusion of aliens 
inadequate on different grounds. The plaintiffs’ claim was threefold.*’ 
First, they asserted that subsection twenty-seven did not authorize 
exclusion based on foreign policy concerns.** The court concluded,*° 
however, that Congress’s broad statutory language was intended to 
allow exclusion based on foreign policy justifications.*° Second, the 
plaintiffs claimed that subsection twenty-seven allowed exclusion only 
if the aliens activities in the United States would endanger the public 
welfare rather than if his mere presence or entry might do so.*! The 
circuit court found that the statute was ambiguous and remanded the 
case because the evidence insufficiently supported the interpretation.*? 
The plaintiffs also argued, as in Allende, that allowing exclusion under 
subsection twenty-seven based on membership in communist-affiliated 
groups rendered subsection twenty-eight a nullity.** Although the court 
reached a conclusion similar to that in Allende—that exclusion under 
subsection twenty-eight could not be based on membership in com- 
munist-affiliated groups—it did not apply the ‘‘facially legitimate and 
bona fide’’ test used in Allende.** Instead the court held that principles 
of statutory construction would not allow subsection twenty-seven to 
swallow up subsection twenty-eight.* 


IV. Tue Harvard Law School Forum STANDARD 


Based on Mandel*® and its limited progeny, then, any prediction 
as to the outcome of the Harvard Law School Forum?’ would have been 
difficult at best. Equally challenging is the attempt to describe just how 
far, if at all, the law has progressed since that recent district court 
decision. The Supreme Court in Mandel deliberately ignored first 
amendment objections to alien exclusions and gave the executive dis- 
cretion to exclude undesirables.*® Harvard Law School Forum has ap- 





37 Abourezk actually involved three separate cases which presented an identical 
issue. 785 F.2d at 1048. 
38 Td. at 1053. 
38 The Court used the statutory construction guidelines announced in Cheveron, 
U.S.A., v. Natural Resources Defense Council, 467 U.S. 837 (1984). 
«© That is, aliens who sought to engage in activities prejudicial to United States 
foreign policy could be excluded as dangerous to the national interest. 785 F.2d at 1053. 
Id. 
Id. at 1053-56. 
Id. at 1053. 
Id. at 1058. 
4s As in Allende, the Abourezk court refused to view in camera classified documents. 
Id. at 1060. 
*© 408 U.S. 753 (1972). 
*7 633 F. Supp. 525 (D. Mass. 1986). 
* 408 U.S. 753. 
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parently continued a trend in the lower federal courts which provides 
politically controversial aliens the same stringent protection tradition- 
ally accorded citizens of the United States.*® The question therefore 
arises whether Mandel has come full circle or whether Harvard Law 
School Forum simply narrows an established principle. Are the lower 
federal courts merely purporting to apply the Mandel doctrine, while 
carefully avoiding its harsh results? Or do their decisions reflect the 
doctrine’s natural legal development? Examination of the legal reason- 
ing behind the Harvard Law School Forum decision reveals that the 
courts have used the Mandel standard in a fashion strikingly different 
from that intended by the Mandel Court. 

The Secretary of State in Harvard Law School Forum first chal- 
lenged the suit as a nonjusticiable political question. He argued against 
judicial review because ‘‘the President, not the judiciary, is charged 
with the authority to make decisions regarding the recognition of foreign 
governments and the nature of the diplomatic relations to be conducted 
with those governments.’’*° The Secretary also claimed that Mandel 
made the Attorney General’s decision a discretionary political matter, 
and thus not subject to review.5! The suit survived both justiciability 
challenges. The Harvard Law School Forum court recognized that the 
plaintiffs did not challenge the President’s authority in the foreign 
relations arena.** In addition, the court ruled that the Secretary had 
misread Mandel, because Mandel provided that the courts can deter- 
mine whether the Attorney General’s decision is supported by a ‘‘fa- 
cially legitimate and bona fide’ reason. However, at this point, the 
Harvard Law School Forum court applied a much different version of 
the Mandel standard.** 





49 Deference cases are typified by equal protection challenges to govern- 

ment actions that are not based on suspect classifications and do not impinge 

on fundamental individual interests. In those cases, the court asks only whether 

the government action is rationally related to a legitimate government purpose, 

while in nondeference cases the court subjects governmental action to more 

exacting scrutiny. 
Burr, Immigration and the First Amendment, 73 Cauir. L. REv. 1889, 1896 (1985). 

5° A declaration submitted by Alan L. Keyes, Assistant Secretary of State for 
International Organization Affairs, explained that: 

the United States has consistently refused to recognize or negotiate with the 

P.L.O. as long as the P.L.O. does not recognize Israel’s right to exist ... . If 

we were to allow P.L.O. members to travel freely throughout the United States 

furthering their political agenda, we would undercut our policy of not lending 

legitimacy to that organization. 
633 F. Supp. at 527. See also U.S. Const. art. II, § 2, cl. 2, 3. 

51 Td. at 528. 

82 The court reasoned that this case did not challenge the executive’s policy as 
defined by Alan L. Keyes ‘‘simply because the individual at issue is a member of a 
nonrecognized foreign entity.’’ 633 F. Supp. at 529. See generally Burr, supra note 49. 

8° The court also noted that the ‘‘limited review’’ established in Mandel would be 
the appropriate »....Jard of judicial review; ‘‘since Americar citizens could challenge 














160 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 14, No. 1 


In Mandel, the U.S. Supreme Court did not balance the justification 
for the Attorney General’s decision against first amendment interests. 
The Court only required the Attorney General to provide a ‘‘facially 
legitimate and bona fide reason’’ for denying a waiver of excludability. 
In Harvard Law School Forum, however, the court did weigh the 
plaintiffs’ first amendment interests and ruled that ‘‘the Secretary is 
obliged to justify the denial of Terzi’s travel request with a facially 
legitimate and bona fide reason in the face of plaintiffs’ assertion of 
their First Amendment rights to participate in debate with Terzi.’’™* 

Weighing the facts before it against this supplemented Mandel test, 
the court deemed the Secretary’s reason facially illegitimate because it 
‘related to the suppression of protected political discussion.’’*> The 
court further concluded that ‘‘even under the limited review contem- 
plated by Mandel, . .. it is likely that the Secretary’s actions will be 
adjudged unconstitutional.’’®* 

How did this change occur? Less than twenty years earlier, the 
Supreme Court ruled that first amendment interests would not be 
balanced against the attorney general’s decisions. The lower federal 
courts now seem willing to subject executive decisions regarding alien 
exclusion to ordinary nondeference first amendment review.*’ The real 
change arguably occurred in the Allende and Abourezk decisions be- 
low.** Harvard Law School Forum perhaps represents a continuation of 
this trend. 

Allende and Abourezk recognized the executive’s broad discretion 
over the exclusion of aliens, but limited the exercise of that discretion 
when it transgressed the fundamental rights of United States citizens. 
This concern was largely ignored in Mandel. The Harvard Law School 
Forum court cited the ‘‘facially legitimate’’ standard as it first appeared 
in Mandel.** However, a discrepancy in the particular application of 
the standard remains. 

Clearly, Harvard Law School Forum is positive news for the college 
president concerned with preserving forums for free expression—the 
hallmark of our universities. If the Harvard Law School Forum trend 
continues, it is unlikely an alien desiring participation in a speech 





the Attorney General’s decision not to waive his exclusion under the Mandel standard 
if Terzi had been entirely excluded, that standard is the appropriate one by which to 
measure conditions which produce the same results for plaintiffs in this case,’’ 633 F. 
Supp. at 530 (emphasis added). 

% This interpretation is based largely on Chief Judge Caffrey’s explanation in 
Allende of how Mandel has been interpreted by the lower federal courts. Allende, 605 
F. Supp. 1220; See also Burrafato v. United States, 523 F.2d 554, 556 (2d Cir. 1975). 

55 633 F. Supp. at 531. 

8 Id. 

57 ‘The standard asks whether the government action furthers a compelling interest 
unrelated to the suppression of speech and whether there is no less restrictive alternative 
to the action.’’ Burr, supra note 49, at 1889, 1897. 

88 Allende, 605 F. Supp. at 1220; Abourezk, 785 F.2d at 1043. 

5° 633 F. Supp. at 530. 
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forum would be restrained under the Act. Apparently, that trend requires 
compelling, rather than merely rational, reasons to exclude aliens. The 
limited Mandel standard may thus emerge as a clear guarantee of first 
amendment interests for those who seek personal communication with 
an excludable alien. 

The converse situation should also be considered: might a public 
school president prevent a school forum from bringing in a speaker 
who the president feels is somehow undesirable? In light of Harvard 
Law School Forum, the task would be difficult. Since the first amend- 
ment interests of the forum would be protected by an exacting judicial 
scrutiny, the strongest challenge may be one based on a technical 
violation of the Act’s requirements. 


CONCLUSION 


This comment reviews the standard by which the Secretary of 
State’s decision regarding waivers for excludable aliens is evaluated. 
The early Mandel approach examined only whether the Secretary’s 

refusal to grant such a waiver was based on a ‘‘facially legitimate and 
_ bona fide reason.’’ The Mandel court emphasized that any decision 
need not be balanced against the first amendment interests of those 
seeking communication with the applicant. While continuing to rec- 
ognize the Secretary’s broad authority over the exclusion of aliens, 
lower federal courts in Allende and Abourezk limited the exercise of 
that authority when it transgressed fundamental rights of United States 
citizens. Finally, this comment examined how Harvard Law School 
Forum has continued the Allende and Abourezk trend. This new stand- 
ard requires the Secretary to justify any denial of an exclusion waiver 
with a ‘‘facially legitimate and bona fide reason’’ balanced against the 
first amendment rights of those desiring communication with the ap- 
plicant. Although Mandel has yet to be expressly overruled, Harvard 
Law School Forum has altered its thrust.**‘ The change, which allows 
greater protection for first amendment rights, typifies how the lower 
federal courts, perhaps motivated by a reverence for that open debate 
which has helped shape our heritage, have interpreted Mandel. 
THOMAS J. ANTONINI* 
MICHAEL L. FANTOZzI** 
LYNN MARIE Pruss*** 





® In Mandel the waiver was legitimately denied because the alien had abused 
previous waivers by going beyond his stated itinerary. Mandel, 408 U.S. at 759. 
1 ‘‘Mandel is a deferential standard. Lower courts that seek to expand it will risk 
reversal.’’ Burr, supra note 49, at 1908. 
* B.A., University of Notre Dame, 1985, J.D. Candidate, Notre Dame Law School, 
1988. 
** B.A., Boston College, 1985, J.D. Candidate, Notre Dame Law School, 1988. 
*** B.A., Northwestern University, 1985, J.D. Candidate, Notre Dame Law School, 1988. 











BOOK REVIEW 


John C. Lautsch* 


Computers in Education: Legal Liabilities and Ethical Issues 
Concerning Their Use and Misuse, by Patricia A. Hollander, The 
Higher Education Administration Series, Asheville, N.C., 1986, 
Pp 103, $9.95. 


The monograph ‘‘Computers in Education’’ is a good entry level 
introduction to rudimentary concepts of computer law. Like many 
introductions, it is oversimplified and occasionally misleading. How- 
ever, for those just discovering that the law applies to computers too, 
the monograph can be informative. 

The monograph covers the role of law and ethics regarding com- 
puters, as well as potential liabilities involved in computer use, liability 
regarding copying and misuse of computer programs, the creation of 
hardware and software by employees and students, the negligence of 
employees and students, inadequate computer security, and computer 
crime and insurance. The book also contains a glossary of computer 
and legal terms, several checklists, and an appendix of further resources 
for legal information. The monograph is not indexed. 

The monograph sets forth its information in a somewhat breathless 
style which implies disaster if its precepts are not obeyed. For example, 
the introduction describes a ‘‘harried educator’? who arrives in the 
morning ‘‘to find that the institution’s chief executive office is ready 
to file suit’’ on a number of computer-related issues. (One issue is more 
comedic than tragic: ‘‘the new computer acquired to handle graphics 
in color will do only word processing in black and white.’’) The picture 
is that of a beleaguered teacher burdened not only by a broken computer 
but by a trigger-happy university president. 

This scenario is unlikely at best. More typically, the university 
president is frankly more concerned about next year’s budget than in 
filing suit over a cranky computer. The university’s data processing 
director is seeking to minimize the situation by dealing directly with 
the computer or software company, and usually the company is re- 
sponding as best it can. Anyway, any person incompetent enough to 
buy a monochrome word processing system although intending to buy 





* General Counsel, Coast Community College District; Chairman, Computer Law 
Division, American Bar Association; Section on Science and Technology. Mr. Lautsch is 
the author of THE AMERICAN STANDARD HANDBOOK OF SOFTWARE BusINESS Law, published 
by Prentice-Hall. 
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an RGB graphics system should worry about getting laid off rather than 
a lawsuit. This approach to computer law and education trivializes the 
topic. 

In the monograph Hollander discusses the ‘‘ethical’’ issues of 
computers. The discussion, however, is not particularly insightful. The 
ethical issues of computers arise from the power they give a user. It 
may surprise some people that computers are a form of power. A young 
computer scientist working for the Lawrence Livermore National Lab- 
oratory in California, for example, has said: 


I consider computers to be as much a weapon as nuclear warheads 
are. They have as much importance to the salvation of society. 
They can save billions of lives. During the Second World War it 
was computers that broke the secret German codes. It’s probably 
one of the reasons we’re not speaking German today. The impor- 
tance of computers is not just military but also economic. If our 
society is able to use computers to make better products, to make 
more efficient systems everywhere, our country will begin to pull 
away from the Soviet Union. We will eliminate a lot of the threat.’ 


Teaching today’s students responsibility in the use of computers 
includes teaching ethics involved in the use of superior power and 
knowledge. The computer literate today are akin to ancient Egyptian 
priests who could read and write (and do surgery) in an illiterate world. 
Therefore, today’s computer teachers have the ethical duty to educate 
the rest of the population to ‘‘computer literacy’’ so as to lessen the 
imbalance of power and knowledge. Hollander’s monograph points out 
that special considerations in this area perhaps should be given students 
because their mistakes are part of the learning process. This ethical 
attitude certainly should be encouraged. 

Many of the so-called ethical conundrums cited by Hollander, 
however, are far-fetched. One involves a faculty member or graduate 
student coercing a computer nerd to secure unauthorized access to a 
data system on penalty of being given a poor grade. Such extortion is 
a crime in all fifty states and probably a computer crime in those states 
with computer crime statutes (listed in the rear of the book). So where 
is the ethical issue? More practically, of course, only a fool would 
threaten to coerce a computer hacker: Think what he could do to your 
records while he was being coerced to enter the system! As a final 
matter, most computer science students I know are so superior academ- 
ically (one that I work with now took his medical degree from MIT as 
a hobby while he was getting his computer science degree at the same 
time), that a low grade in a class would immediately throw suspicion 
on the faculty member, not the student. 





1 BROAD, STAR Warriors 65 (1985). 
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There are ethical considerations of computer use in the academic 
world which need to be discussed, but which are missing from the 
monograph. For example, consider the student who establishes a com- 
puter-based bulletin board accessible only to students. Imagine that to 
sign up, the user must state his student I.D. number and name, which 
can be checked against student council records in order to assure that 
system users are bona fide students. No efforts are made to control the 
messages or information placed on the bulletin board and, because of 
the volume of information, the student founder is often unaware of 
what is on the board. Imagine further that students have recently begun 
using the board to critique various professors’ classes. The statements 
are often sophomoric and brutal. Sometimes they contain explicit lan- 
guage and mention aspects of teachers’ private lives. The institution’s 
academic senate has condemned the computer bulletin board and the 
faculty union is considering making the board’s existence a contract 
issue, arguing that by permitting it, the administration unilaterally has 
changed ‘‘conditions of work.’’ The students regard the electronic 
system as an expression of free speech. What are the ethical dimensions 
facing the college in this situation? 

Another ethical situation, not mentioned in the monograph, in- 
volves a computer science student who used a computer to develop a 
database on faculty members. With it, the student can predict with 
uncanny accuracy the testing patterns in various courses: when tests 
will be given, what they will cover, and how best to maximize grade 
results. Imagine that the student sells this service, and not cheaply. 
Business is brisk. At least one faculty member has told the student that 
his service is illegal and that the college is watching his activities. The 
academic senate will consider the matter next session and has asked 
the administration to comment on the service. The faculty union pres- 
ident has called the service a ‘‘cancer on our campus.’’ What are the 
ethical dimensions of this situation? 

Instead of discussing such emerging activities, the monograph 
worries about students breaking the access codes of a college computer, 
a situation best solved by assuring that computers with sensitive infor- 
mation are not accessible via phone lines or through unsupervised 
terminals. Today’s ethical situations arise less out of breaking and 
entering than from the vast expansion of privately owned and controlled 
computer power. And, if you think an AT with a 40 MB hard disk can 
store and process information, wait until you see the 80386 or 68030- 
based systems now moving into the stream of commerce! 

The monograph’s brief mention of faculty involvement with private 
industry in computer science disciplines should be expanded. Many 
universities are greatly interested in the way institutions like Stanford 
capitalized on America’s Silicon Valley fever. Stanford gained much 
wealth and influence because it educated the builders of Silicon Valley. 
The flow between Stanford’s faculty and the computer industry is strong 
and steady in both directions, as is endowment funding. Many academic 
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institutions now seek to emulate this model not only in the computer 
sciences, but in other disciplines as well. A stronger discussion of how 
private support of academic activities can occur without creating un- 
wanted biases would have been helpful. 

In addition to the ethical situations presented, the book also ad- 
dresses a university’s liability for negligence in computer use. In dis- 
cussing liability, Hollander poses the unlikely scenario of a student 
being denied due process because computerized hearing notices were 
not automatically sent at the correct times. Usually, law firms do not 
computerize the sending and due process notices: an attorney or par- 
alegal monitors their sending, so mistakes are rare. A more insightful 
scenario, not discussed, is the computerized payroll which overpays 
all clerical employees a penny or two for several years. Just try to 
recover those damages! Or the computerized benefit system that rejects 
payment for an abortion, necessitating that the faculty member come 
to the institution’s personnel office and reveal that she has had an 
abortion in order to clear up the situation. Invasion of privacy? Some 
plaintiff’s lawyers would think so. 

Another unlikely example discussed by the book involves the 
faculty member, once again about to file suit, claiming that she, and 
not the institution, owns the copyright to the computer program she 
developed. In reality, anyone bright enough to write code is smart 
enough to find out who will own the program before she starts. Further, 
most faculty members in this situation would contemplate a grievance 
rather than a lawsuit because (1) it’s cheaper, and (2) the institution’s 
collective bargaining agreement routinely covers copyright matters. A 
more likely example is the faculty member who, instead of publishing 
another turgid professional article for some obscure journal, devised a 
computer program that solved a heretofore unsolvable mathematical 
theorem, yet the university will not recognize the work for tenure or 
promotion credit. The issue of whether non-Gutenberg publishing will 
be recognized for academic credit will spawn a lawsuit some day. 

The work correctly asserts that ‘‘an improperly programmed com- 
puter could cause damages for which an institution may be held 
liable.’’? But for the reader to understand such statements, the author 
should introduce solid examples from the academic world. It is, for 
example, inane to imagine a totally automated, computerized student 
disciplinary process. Any institution silly enough to put its due process 
in the hands of a machine deserves all the damages it gets stuck with. 
More realistic examples of damages arising from an improperly or 
misprogrammed computer would be the university hospital’s comput- 
erized radiation therapy machine overdosing a patient to death, or the 
fire alarm system’s software failing to alert students to a dorm fire, or 
the mishandling of computer printouts of student academic records 





2 P. HOLLANDER, COMPUTERS IN EDUCATION: LEGAL LIABILITIES AND ETHICAL ISSUES 
CONCERNING THEIR USE AND MIsusE 48 (1986). 
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which are tossed unshredded into the trash each night in violation of 
privacy statutes. 

In addition to its discussion of ethics and liability, the monograph 
contains a number of checklists which quickly and usefully review 
various areas of computer law. While this is an excellent idea, several 
of the lists are somewhat misleading. For example, the author concludes 
computer code is copyrightable but only ‘‘may be’’ patentable. It is 
quite clear, assuming statutory requirements are met, that code can be 
patented. Numerous software patents have been issued (see, for exam- 
ple, U.S. Patent Nos. 4,363,113 and 4,346,442). 

Further, the fair use copying checklist oversimplifies the situation 
by flatly stating that fair use does not permit the copying of a whole 
computer program. While this conclusion validly flows from fair use 
cases involving print publishing, and represents a desirable result from 
the perspective of owners of copyright, the law on this point remains 
unclear. In the famous Betamax case,’ the United States Supreme Court 
expressly upheld the non-consensual copying of entire movies. Some 
argue that Betamax permits the copying of entire computer programs. 

Institutions, of course, must not permit improper copying. Never- 
theless, copying software is easier than copying documents. Databases 
operated and used by academic institutions and researchers greatly 
exacerbate this problem. More importantly, the copying can be done 
privately and secretly. Although much copying today violates the Co- 
pyright Act, most Americans worry as much about such copying as 
they worry about violating the fifty-five mile per hour speed limit. 
Some think that modern technology has made the Copyright Act’ a dead 
letter. Hollander’s monograph contains no analysis of these legal prob- 
lems. 

The trademark checklist is weakest. It indicates that trademark 
protection begins ‘‘upon registration,’’ which is incorrect. Protection 
begins when a mark is first used in commerce.* The checklist indicates 
without qualification that the form of trademark notice is an encircled 
R, which is correct only if one’s trademark is registered with the federal 
government. It is criminal to use it otherwise, even if one has registered 
the mark with a state government. Most companies use an encircled 
TM when they have not registered their mark or have just registered it 
with a state government. Is it risky not to federally register one’s 
trademark? The book does not say, but in fact it is not particularly risky. 
‘“‘Colgate’’ has been using its exclusive and unregistered mark since 
Thomas Jefferson’s day, and ‘‘Gordon’s Gin’’ has been used by its 
owners since before the American Revolution. What counts is how 





3 Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417 (1984). 

4 17 U.S.C. §§ 101 et seq (1982). 

5 See, e.g., Palmer, Let the Market Regulate Digital Technology, Wall St. J., Mar. 
24, 1987, at 32. 

® 15 U.S.C. §§ 1051 et seq (1982). 
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rigorously an owner protects the exclusiveness of the work. The check- 
lists of the monograph, of course, are not meant to be all-inclusive, but 
one would expect greater care in their drafting. 

Perhaps the most significant omission in the monograph is its 
failure to discuss the first amendment dimensions of software, an 
absence peculiar in a monograph aimed at an academic audience. Today 
significant transmissions of knowledge take place in the form of com- 
puter code. In cultural significance software ranks with the press, and 
perhaps even with the recording of sight and sound. Because it is 
interactive with its user, and because it conveys the ability to do 
physical as weil as symbolic work, it may be even more significant. 
Some American courts have failed to recognize this importance and 
regard at least some forms of software merely as matter subject to the 
coercion of government, that is, totally subject to regulation. 

For example, in 1982, a New York federal district court rejected 
the idea that video games were entitled to any free speech protection 
whatsoever. New owners of a defunct restaurant wanted to take an 
economic risk to revive the restaurant. They installed forty dining tables 
which contained coin-op zated video games. New York City regulations, 
however, prohibited restaurants from having more than four video games 
on their premises. The new owners sought a declaratory judgment 
claiming that the regulation suppressed their first amendment right to 
free speech. They argued that video games were artistic expressions 
designed to convey ideas through graphics and pointed out that the 
United States Supreme Court had included motion pictures within 
protected speech. Video games, the restaurant owners argued, fell at 
least within the protected category of movies and probably more. The 
New York trial court responded that in no sense were video games 
meant to inform and made short shrift of the idea that humans com- 
municate through code and graphics.” This decision should alarm any 
academician interested in free speech in the twenty-first century. 

There is a reaction to our society’s high-tech prowess with all its 
genetic engineering and talking computers. It is to turn toward more 
“‘sensitivity’’ and ‘‘humanity.’’ John Naisbitt describes it in Megatrends 
as ‘“‘high tech, hig: touch.’’® Academics not involved in the hard 
sciences sometimes look down upon and demean the fundamentals of 
high tech by saying that ‘‘this isn’t so mysterious after all.’’ They 
trivialize computer power in order to show their superiority to it. The 
monograph encourages this sort of trivialization by not citing realistic 
examples and by not having a ‘‘street-smart’’ discussion of the use of 


computers. One would hope that future editions of the work would 
edit out this element. 





7 America’s Best Family Showplace v. City of New York, 536 F. Supp. 170 
(E.D.N.Y. 1982). 


8 J. NAISBITT, MEGATRENDS: TEN NEW DIRECTIONS TRANSFORMING Our LIvEs (1983). 
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In spite of its drawbacks, the monograph does provide a valuable 
introduction to the area of computer law and ethics. For detailed work 
in the area of computer law, other resources are needed. 
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